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[bookmark: _Toc167767779][bookmark: _Toc167767843][bookmark: _Toc168366908][bookmark: _Toc167855652][bookmark: _Toc167855730][bookmark: _Toc168287446][bookmark: _Toc168366909]About the Children’s Commissioner 

The Children’s Commissioner is a national organisation led by Anne Longfield, OBE. The post of Children’s Commissioner for England was established by the Children Act 2004. The United Nations Convention on the Rights of the Child (UNCRC) underpins and frames all of our work.
The Children’s Commissioner has a duty to promote the views and interests of all children in England, in particular those whose voices are least likely to be heard, to the people who make decisions about their lives. She also has a duty to speak on behalf of all children in the UK on non-devolved issues which include immigration, for the whole of the UK, and youth justice, for England and Wales. One of the Children’s Commissioner’s key functions is encouraging organisations that provide services for children always to operate from the child’s perspective.
Under the Children Act 2004 the Children’s Commissioner is required both to publish what she finds from talking and listening to children and young people, and to draw national policymakers’ and agencies’ attention to the particular circumstances of a child or small group of children which should inform both policy and practice.
The Children’s Commissioner has a statutory duty to highlight where we believe vulnerable children are not being treated appropriately in accordance with duties established under international and domestic legislation.
Our vision
A society where children and young people’s rights are realised, where their views shape decisions made about their lives and they respect the rights of others. 
Our mission  
We will promote and protect the rights of children in England. We will do this by involving children and young people in our work and ensuring their voices are heard. We will use our statutory powers to undertake inquiries, and our position to engage, advise and influence those making decisions that affect children and young people. 









1. Glossary
This invitation to tender document regulates the conduct of the Potential Provider and the Authority throughout the Procurement.  
Except for the words and expressions set out below, the capitalised words and expressions used in this invitation to tender shall have the following meanings given to them: 
     “Authority” means the Children’s Commissioner;
“Contract” means the contract and schedules for the delivery of the services and as set out in Contract terms and conditions and contract schedules. Please visit the Children’s Commissioner website to view the standard contract terms and conditions referred in this document.
“Contract Commencement Date” means the date upon which the successful     Potential Provider begins to deliver the Services to the Authority;
 “ITT” means this Invitation to Tender document incorporating these terms and all related documents published by the Authority in relation to this Procurement;

“Potential Provider(s)” means any person or legal entity submitting a response to this ITT that will ultimately enter into the Contract with the Authority and therefore assumes liability for the performance of the Contract;

“Procurement” means the process used to establish the contract that facilitates the supply of the services to the Authority as described in this ITT;

“Services” means the services to be provided by the Supplier appointed to the Contract and as outlined in Schedule 1 of the Contract (Services);

“Tender” means the tender submitted by the potential provider to the Authority in response to this ITT; and

"Response" means a submission prepared by a Potential Provider in response to a qualification questionnaire or an invitation to tender (as the context requires).

2. Introduction
· Please read the information and instructions carefully before attempting to complete your Tender.
· To ensure all communications relating to this Procurement are received the Potential Provider must ensure that the point of contact it nominates is accurate at all times.
· This ITT which consists of this document comprises:
· information regarding the Procurement, including the timetable;
· details of the Services that the Potential Providers will be required to supply – Schedule 1 of the Contract (Services); 
· instructions explaining how to submit questions and requests for clarification; 
· instructions explaining how to complete and submit a Tender; 
· details of the evaluation and assurance processes used by the Authority.


3. Summary of Tender

Authority:	The Children’s Commissioner

Description:        		Research into the impact of social media on the lives of young children

Contract value:   		The maximum total value of the Contract is £22,000 inclusive of VAT
 

Closing date:	Friday 29th September 2017 

Management:		The commission will be overseen by Helen Powell, Head of Qualitative Research and Alice Miles, Director of Strategy
	

Telephone number:	020 7783 8262
Email: 	meadbh.dempsey@childrenscommissioner.gsi.gov.uk

3.1 Overview 

The Children’s Commissioner’s Office (known throughout as the ‘Authority’) wishes to commission research which considers the impact that social media has on childrens’ wellbeing.

The work will take place between October and November 2017 with a report by 31 December 2017.

3.2	Background to this study

One third of current internet users are under the age of 18 yet we know that the world they occupy online can create as many challenges as it does opportunities. The evidence is often conflicting with social media reported to be at the root of tech addiction, as the cause of increased bullying and anxiety, decreased self-esteem and unrealistic social, professional and physical aspirations as developing minds are repeatedly exposed to carefully curated profiles and images. Yet other studies however point to the positive power of social media as an extension of friendship, as a creative outlet and as a point of access to information, support and services. 

The Commissioner’s Growing Up Digital report, published earlier this year, made considered recommendations towards fostering a more supportive digital environment for children and young people to grow up in. Building on this, the Commissioner is looking to develop a better understanding of the impact – both positive and negative – that social media has on children, particularly in pre teenage years. 

Whilst most social media sites have an official age limit of 13 years, research is increasingly reporting the accessing and use of these sites by children under 13.  While there has been some research into the relationship between social media and wellbeing, many of these studies have focused on the teenage population, with little focus on the younger age group. 
The Office of the Children’s Commissioner is therefore looking for an organisation to assist in facilitating a series of focus groups with 8-12 year olds to explore the impact of social media use on their lives. 


3.3 	Research Objectives 

The Commissioner is looking for an organisation to facilitate focus groups across England with children aged 8-12 years old. 
 
The focus groups will form the basis of a report examining:
- The extent of their use of social media 
- The children’s understanding of social media and its relation to the offline world
- How social media impacts on their aspirations – socially, physically and professionally
- How social media impacts on their well being, including self esteem and body image for girls and boys
- The perceived and actual role social media plays in friendships and family relationships 

Whilst the Commissioner is proposing using focus groups to address the objectives of this research, we would welcome suggestion from bidders on other innovative forms of engagement with children.

3.4   Research Ethics and Safeguarding

As this research necessitates direct contact with children and young people, robust ethics procedures must be in place. Additionally, given that those participating in the focus groups will not be old enough to be users of most social networks, there will be some ethical considerations to take into account before commencing this research. Proposals submitted should consider the ethical implications of undertaking this work and the approaches required to ensure that the research is conducted within best practice ethical frameworks. 

The Commissioner will therefore look to assess the ethical framework and guidelines which Potential Providers propose to use in light of the Authority’s Safeguarding Policy, Information Risk Management Policy, Data Protection Policy and System Operating Procedures.  Potential Providers are asked to reflect on the sensitivities involved in this work and how they propose to manage them. We expect colleagues working on our behalf, including those undertaking research and project work, to adhere to the principles in our policy statement as published on our website.


3.7   Research Governance:

· The commission will be overseen and managed by Alice Miles, Director of Strategy, OCC.

· Potential Providers should name a project manager who will have responsibility for the project as a whole.

· Potential Providers are asked to demonstrate their approach to research ethics, systems for project management, risk management and project governance within their Tenders.

· The starting expectations are that once the successful Provider has been appointed, the Authority shall expect a start-up schedule to be agreed within the first week, with weekly email updates to the Authority thereafter. Providers should also account for a maximum of two potential Advisory Group meetings during the project . However, the specific arrangement for ongoing monitoring and management of the projects and risks will depend on the propositions of the successful bidder and will be agreed at project initiation. 


3.5 Timeline 

The provisional timeline for the process is outlined below:

	DATE
	ACTIVITY

	Thursday 14th September 2017
	Publication of the ITT 

	Wednesday 20th September 2017
	Deadline for submission of questions relating to this Procurement

	Friday 29th September 2017
	Deadline for submission of ITT Responses to the Authority (“Tender Submission Deadline”) 

	[bookmark: _GoBack]Thursday 5th October 2017 & Monday 9th October 2017
	Interviews for shortlisted organisations (possible, subject to tenders and issues arising)

	Wednesday 11th October 2017
	Intention to award notification issued to successful and unsuccessful Potential Providers

	Monday 16th October 2017 
	Expected commencement date and date of inception meeting for the Contract

	Mid November 2017
	Interim presentation to Children’s Commissioner

	Beginning of December 2017
	Submission of interim report and initial presentations of findings. 

	End December 2017
	Completion of final report




3.6   Contract Value and payment milestones

The value of the Contract that is the subject of this Procurement has a maximum value of £22,000 including all expenses and VAT. 

Payment milestones will be agreed with the successful contractor.

4. Completing and submitting a tender
The Authority would like to hear from you if you feel you are able to provide the Services detailed in the specifications. We reserve the right not to accept any Tenders or award any contracts as a result of this Tender exercise.  The deadline for the submission of Tenders is Friday 29th September 2017. 

4.1  Tender requirements

Tenderers are requested to include in their Tender submission the following information: 


4.1.1  Details of the organisation

Information provided in this section is required for background and to enable the Authority to carry out an assessment of the Potential Providers’ economic and financial standing. Details provided here will be used by the Authority to issue any notices should your organisation be successful at this Procurement.
Background information on the organisation to include:

· the organisation’s full legal name & address;
· type of organisation;
· the management structure;
· the resource available locally, and in other offices;
· any specialist knowledge available to the firm;
· the organisation’s contact and email address;
· financial statement and solvency information (annual report); and
· a commitment to ensuring that supplier staff and managers involved in the project will be DBS checked (where relevant). 
Copies of policies (or supporting statements) validating your organisations commitment to: 
· child protection.
· risk management.
· business ethics.

4.1.2 Delivery of services  

Potential Providers’ Tenders should include the following (see Annex 1 for required format of Tenders): 

· Understanding of the project’s aims and objectives.
· Details of the proposed approach and methodology to be applied in the delivery of all parts of the specification, including recruitment, development of research tools and delivery of the focus groups.
· An outline project plan addressing the broad content to be delivered and milestones.
· An assessment of the principal risks associated with the project and a plan for dealing with them.
· A nominated project manager for the appointment who shall not be changed during the term of the appointment without the consent of the Authority.
· Details of the Potential Provider’s relevant experience in relation to all parts of the specification. 

Where it is found that a Potential Provider has withheld information or misled the Authority at any stage of the process they will immediately be disqualified from the Procurement process.


4.1.3  Value for money

· Potential Providers are required to quantify their costing, submitting a breakdown of costs including a breakdown of staff time and costs to explain the final price calculation.
· Details of expenses which are chargeable in addition to fees, including mileage rates, rail fares etc. should be included.
· All Tenders must be structured according to the Form of Tender (Annex 1) showing the overall tender sum for the different parts of the specification.
· A failure to provide a price where one is required will result in the Tender being deemed non-compliant and shall be disqualified from further participation in this Procurement.
4.3  Completion and Return of Tender
· All Responses should be emailed to 
· procurement.mailbox@childrenscommissioner.gsi.gov.uk

· All tenders should be sent as an e-mail attachment not exceeding 19Mb and submitted in PDF format. The main tender document should not exceed 30 pages, exclusive of attached policies. 
· All Tenders must be received by the Authority, by the Tender Submission Deadline as set out in paragraph 4.1. The Authority reserves the right to revise the Tender Submission Deadline to a later date.
· Any submission received after the Tender Submission Deadline specified above will be disqualified. No exceptions will be made for any reason. However, the Authority may, at its own absolute discretion, extend the closing date and time for receipt of tenders specified above without request. Any such extension will apply to all Tenders.

4.4   Costs and Expenses
All costs expenses and liabilities incurred by the Potential Providers in connection with preparation and submission of their Tender submissions will be borne by the Potential Providers.
The Potential Providers shall have no claim whatsoever against the Authority in respect of such costs save as expressly provided for in the Contract.
The Authority reserves the right:
· to amend, clarify, cancel, add to or withdraw all or any part of the procurement documentation or the Procurement at any time during the Procurement;
· to vary any timetable or deadlines set out in the procurement documentation; and
· not to conclude a Contract for some or all of the Services (as applicable) for which Responses are invited.

4.5  Tender Documents
The following requirements must be adhered to when submitting Tenders.
· The Tender must be in English and drafted in accordance with the drafting guidance as set out in this ITT.
· Where documents are embedded within other documents Potential Providers must provide separate electronic copies of the embedded documents.
· Each Tender must be uniquely named or referenced.
· The Tender must be fully cross referenced with a full list of supporting material.
· Pages must be A4 in size and Potential Providers should use font size 12 double spaced.
· A Potential Provider may modify and resubmit its Tender at any time prior to the Tender Submission Deadline. Tenders cannot be modified by Potential Providers after the Tender Submission Deadline.
· A Potential Provider may withdraw from this Procurement by choosing not to submit a Tender by the Tender Submission Deadline

4.6  Tender Validity Period
· A Tender must remain valid and capable of acceptance by the Authority for a period of 120 days following the Tender Submission Deadline.
· A Tender with a shorter validity period will be rejected

4.7 Clarifications and Questions regarding this Procurement

Any queries in relation to the submission process should be made to:

Rachel.butterfill@childrenscommissioner.gsi.gov.uk



By Wednesday 20th September. Responses to all questions relating to this Procurement will be posted on Contract Finder and on the Authority’s website.

· Every Tender Response received by the Authority shall be deemed to have been made subject to the conditions of Tender as set out in this ITT. The Authority shall only consider the Tenders that are compliant with the terms of this ITT.
· The Procurement documentation and any attachments or references have been prepared in good faith but do not purport to be a comprehensive statement of all matters relevant to this Procurement exercise nor has it been independently verified.  Neither the Authority nor its advisers, directors, officers, members, employees or other staff or agents:
· accept any liability or responsibility for the adequacy, accuracy or completeness of the Procurement documentation, 
· make any representation or warranty, express or implied, with respect to the information the Procurement documentation contains nor shall any of them be liable for any loss of damage (other than in respect of fraudulent misrepresentation) arising as a result of reliance on such information or any subsequent communication.  
· The Potential Provider should form its own conclusions and make its own independent assessment of the Contract requirements and should seek its own financial and legal advice about the methods and resources needed to meet the Authority’s requirements.  
· The Potential Provider is responsible for obtaining all information required to prepare its Tender at its own expense. 

· All potential providers must sign and date the Certificate of Conclusive Tendering (Annex 2) and include it within Section 6 of the tender (“Declarations, Undertakings and Attachments”). No part of the wording of this document may be changed. Unsigned or altered version of this certificate will invalidate a tender.

· The Authority will not enter into dialogue or negotiation with providers over our published contract Terms and Conditions. Please ensure to read our Terms and Conditions (Annex 3, also published on our website) thoroughly before submitting your tender and submit any questions to the Children’s Commissioner Planning Performance and Impact Manager.

4.8 Acceptance of a Successful Tender 
The Authority is not bound to accept the lowest-priced Tender. The selection criteria, and relative weighting, are as follows: 

	Evaluation Type 
	Evaluation criteria 
	Evaluation Weighting 

	EXPERTISE (1)
	Expertise in key areas related to the research including:
· Qualitative research with children and young people
· Understanding of measuring use and implications of social media use by children and young people
· Knowledge of the key data sources and reviews relating to digital engagement and internet use by children and young people
· 
	30

	EXPERTISE (2)
	Proven experience in synthesising complex information and presenting analysis in a concise and clear report with clear conclusions
	20

	METHODOLOGY
	· Clear understanding of the project aims and objectives. Evidence of a methodology that clearly addresses the research objectives and questions in a robust and ethical manner and which gives sufficient detail on the approach to reviewing the evidence and how findings will be presented.
· 
	20

	CAPACITY, PROJECT MANAGEMENT and GOVERNANCE
	· Statement of availability of appropriate team. Evidence that the project will use strong systems to ensure that it will be run to time and budget. Evidence of strong governance processes. 
· Assurances that risks will be managed appropriately.
	20

	VALUE FOR MONEY
	· Evidence that the Tender provides good value for money in relation to the depth of what will be covered, the robustness of the approach, the expertise that will be used and the resource that will be committed to the project.
	10

	TOTAL
	100



The successful Provider will be notified in writing and will be required to enter into a formal agreement with the Authority in the form of a Contract. All unsuccessful Tenders will be notified at contract award stage.

4.9 Canvassing
Any Potential Provider who directly or indirectly canvasses any member, official, officer, public sector employee or agent of the Authority concerning the award of the Contract for the provision of the Services, or who directly or indirectly obtains or attempts to obtain information from any member, official, officer, public sector employee or agent of the Authority concerning any other tender or proposed tender for the Services described herein, shall be disqualified from this Procurement.


4.10 Confidentiality of Tender Information and Documentation
· All information supplied by the Authority in connection with this Tender shall be regarded as confidential at all times, unless it is already in the public domain and the Potential Provider shall only use such information for the purposes of preparing a Response (or deciding whether to respond).

· The ITT and accompanying documentation and publications are and shall remain the property of the Authority and must be returned upon demand to the Authority. The Potential Providers grant the Authority an irrevocable, perpetual, non-exclusive licence to copy, amend and reproduce any intellectual property contained within the Response for the purposes of carrying out this Procurement; complying with the law and/or any government guidance; and/or carrying out the Authority’s business activities.  
· [bookmark: _Ref273963902]A Potential Provider may disclose, distribute or pass any of the information supplied by the Authority to its advisers, agents, subcontractors, consortium members or to another person provided that:
· it is done for the sole purpose of enabling it to submit a Response and the person receiving the information undertakes to keep the information confidential on the same terms imposed by this ITT; or
· it obtains the Authority’s prior written consent in relation to such disclosure, distribution or passing of information; or
· the disclosure is made for the sole purpose of obtaining legal advice from external lawyers in relation to the Procurement; or
· the Potential Provider is legally required to make such a disclosure.

4.11 Collusion
Any Potential Provider who:

· Fixes or adjusts the amount of his Tender by or in accordance with any agreement with any party, OR
· Communicates to any other party (other than the Authority) the approximate amount of the proposed value, price or rates set out in the Response Tender, (except where disclosure is made confidentiality and is deemed necessary to obtain quotations for insurance and contract guarantee bond valuation), OR  
· Enters into an agreement or arrangement with any other party that they will refrain from tendering or as to the amount of any tender submitted, OR
· Offers or agrees to pay, give, or does pay any sum of money, inducement or valuable consideration directly or indirectly to any person for doing or having done, causing or having caused to be done in relation to any other tender or proposed Tender for the Service any act or omission,

SHALL (without prejudice to any civil remedies available to the Authority and without prejudice to any criminal liability which such conduct by a Potential Provider may attract) be disqualified from further participation in the Procurement.



4.12 Recycled Paper

We seek proposals from organisations that use paper from sustainable sources such as the FSC credited paper stock.

[bookmark: _Toc293331435]
4.13 Law and Jurisdiction
Any dispute (including non-contractual disputes or claims) relating to this Procurement shall be governed by and construed in accordance with the laws of England and Wales.  
The courts of England and Wales shall have exclusive jurisdiction to settle any dispute or claim that arises out of or in connection with this Procurement (including non-contractual disputes or claims).

Annex 1: Form of Tender 

Potential Providers should present their proposals in the following format in a document not exceeding 30 pages, excluding annexes/attachments. 
Section 1	Table of Contents
Section 2	Executive Summary
Section 3	Meeting the Specification
· Understanding of aims and objectives
· Proposed methodology (including ethics)
· Project management and governance
· Risk assessment
Section 4	Cost and Charging Arrangements and Value for Money
Section 5	 Expertise, Experience, References and Availability
· Bidding organisation
· Individual project manager
Section 6	Declarations, Undertakings and Attachments 










Annex 2: Certificate of Conclusive Tendering 

DECLARATIONS AND INFORMATION TO BE PROVIDED BY THE TENDERER
The words and expressions set out in this Certificate of Conclusive Tendering have the meanings given to them in the Invitation to Tender. 
Declarations:
1	...............................................……………………………. 
(Name of Potential Provider) 
2. declare that we have not communicated to any other party the amount or approximate amount of the Tender price other than in confidence and for the express purpose of obtaining insurances or a bond in connection with this Tender.  The Tender price has not been fixed nor adjusted in collusion with any third party, and
3 declare that the tender will remain valid 120 days following the Tender Submission Deadline and that we are not entitled to claim from the Authority any costs or expenses incurred in preparing the Tender or subsequent negotiations whether or not the Tender is successful.
4 declare to provide the Services as specified in the Contract Schedule 1 (Services) in accordance with the terms and conditions of the Contract.
5 declare to accept unreservedly the terms and conditional of the Contract, as published at the Authority’s website, without caveats or limitations and execute the Contract (to incorporate relevant aspects of the Tender such as your prices) within 5 calendar days of being called upon to do so by the Authority.
6 warrant that all the information contained in the Response to the ITT is accurate and true and you undertake to notify the Authority of any changes as soon as practicable.
7 warrant that you have all the requisite corporate authority to sign this Tender and this Certificate of Conclusive Tendering.

signed on behalf of the Potential Provider                                    on date
..................................................................                                   …………………………….
Undertaking
The Authority requires all Potential Providers to make full and frank disclosure to the Authority in the form of a signed undertaking in respect of any or all of the following:
a)	any state of bankruptcy, insolvency, compulsory winding up, administration, receivership composition with creditors or any analogous state of relevant proceedings;
b)	any convictions for a criminal offence committed by the Potential Provider (or being a company, by its officers or any representative of the company);
c)	any acts of grave misconduct committed by the Potential Provider (or being a company, by its officers or any representative of the company) in the course of their business or profession/the company's business;
d)	any failure by the Potential Provider (or being a company, by its officers or any representative of the company) to fulfil their obligations relating to payment of Social Security contributions; and
e)	any failure by the Potential Provider (or being a company, by its officers or any 	representative of the company) to fulfil their obligations relating to payment of taxes. 



6


Annex 3: Standard Terms and Condition;










Appendix A

	Tenderer’s Commercially Sensitive Information Form ITT Ref No: 

	Description of Tenderer’s Commercially Sensitive Information: 

	Cross Reference(s) to location of sensitive information in Tender: 

	Explanation of Sensitivity: 

	Details of potential harm resulting from disclosure: 

	Date of applicability - Period of Confidence (if applicable): 

	Contact Details for Transparency/Freedom of Information matters: 
Name: 
Position: 
Address: 
Telephone Number: 
Email Address: 
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Children’s Commissioner

CONTRACT FOR:
Description of contract

THIS CONTRACT IS DATED: date
BETWEEN

1) The Children’s Commissioner, whose head office is located at Sanctuary
Buildings, 20 Great Smith Street, London SW1B 3BT (the "OCC");

And supplier

2)

Recitals
The Contractor has agreed to engage in xxx

1 DEFINITIONS & INTERPRETATION

1.1 In this Contract unless the context otherwise requires the following provisions shall
have the meanings given to them below:

“Approval’ means the prior written consent of the Children’s
Commissioner and "Approve" and "Approved" shall be
construed accordingly;

“Confidential Information”
means all Personal Data and any information which has
been designated as confidential by either party in writing or
that ought to be considered as confidential (however it is
conveyed or on whatever media it is stored) including but
not limited to information which relates to the business,
affairs, properties, assets, trading practices, services,
developments, trade secrets, Intellectual Property Rights,
know-how, personnel, customers and suppliers of either
party and commercially sensitive information which may be
regarded as the confidential information of the disclosing

party;
“Charges” , , . ) .
9 means the charges raised under or in connection with this
Contract from time to time, which Charges shall be
calculated in a manner which is consistent with Schedule 2
“Contract’ (Payment Terms);

means this legally binding agreement between the Client





“Commencement Date”

“Contract Manager”

“Contractors Contract Manager”

“Contract Period”

“Contractor Staff”

[“Convictions”

“Critical Service Failure”

“Data Controller”, “Data Processor”,

‘Data Subject”, “Personal
“Process” and “Processing”

“‘DPA”

“Documentation”

44468378-1

Data”,

and the Contractor consisting of these clauses and any
attached Schedules for the provision of Services;

means the date agreed by the Parties in writing as detailed
in Clause 2, on which the provision of the Services is to
start;

means the representative appointed by the Children’s
Commissioner from time to time and authorised to issue
instructions to the Contractor and his/her representative —
XXX

means the representative appointed by the Contractor from
time to time —xxx

means (subject to earlier termination in accordance with the
terms of this Contract or by operation of Law) the duration of
the Contract, starting on the Commencement Date, as set
out in Clause 2;

means all persons employed or engaged by the Contractor
to perform its obligations under the Contract together with
the Contractor's servants, consultants, agents, suppliers
and sub-contractors used in the performance of its
obligations under this Contract;

means other than for minor road traffic offences, any
previous or pending prosecutions, convictions, cautions and
binding over orders (including any spent convictions as
contemplated by section 1(1) of the Rehabilitation of
Offenders Act 1974 by virtue of the exemptions specified in
Part 1l of Schedule 1 of the Rehabilitation of Offenders Act
1974 (Exemptions) Order 1975 (SI 1975/1023) or any
replacement or amendment to that Order, or being placed
on a list kept pursuant to section 1 of the Protection of
Children Act 1999 or being placed on a list kept pursuant to
the Safeguarding Vulnerable Groups Act 2006;]

means failure to meet over three (3) consecutive Milestones
Dates across a 3 months period or a multiple outage of the
Services totalling over two (2)Working Days;

shall have the same meaning as set out in the Data
Protection Act 1998;

means the Data Protection Act 1998 and any subordinate
legislation made under such Act from time to time together
with any guidance and/or codes of practice issued by the
Information Commissioner or relevant government
department in relation to such legislation;

means all documentation as:

a) is required to be supplied by the Contractor to the
Children’s Commissioner under this Contract;

b) would reasonably be required by a competent third
party capable of Good Industry Practice contracted
by the Children’s Commissioner to develop,
configure, build, deploy, run, maintain, upgrade and
test the individual systems that provide the





"Environmental Information
Regulations™"

"FOIA"

"Force Majeure Event"

"Good Industry Practice"
“ICT Environment”

“Implementation Plan”

44468378-1

Services;

c) is required by the Contractor in order to provide the
Services; and/or

has been or shall be generated for the purpose of providing
the the Services;

means the Environmental Information Regulations 2004
together with any guidance and/or codes of practice issued
by the Information Commissioner or relevant government
department in relation to such regulations;

means the Freedom of Information Act 2000 and any
subordinate legislation made under that Act from time to
time together with any guidance and/or codes of practice
issued by the Information Commissioner or relevant
government department in relation to such legislation;

means any event, occurrence, circumstance, matter or
cause affecting the performance by either the Children’s
Commissioner or the Contractor of its obligations arising
from:

1. acts, events, omissions, happenings or non-
happenings beyond the reasonable control of the
affected party which prevent or materially delay the
affected party from performing its obligations under
this Contract;

2. riots, civil commotion, war or armed conflict, acts of
terrorism, nuclear, biological or chemical warfare;

3. acts of the Crown, local government or regulatory
bodies;

4. fire, flood or any disaster; and

5. an industrial dispute affecting a third party for which
a substitute third party is not reasonably available
but excluding:

i. any industrial dispute relating to
the Contractor, the Contractor
Staff (including any subsets of
them) or any other failure in the
Contractor or the sub-contractor's
supply chain; and

ii. any event, occurrence,
circumstance, matter or cause
which is attributable to the wilful
act, neglect or failure to take
reasonable precautions against it
by the Party concerned; and

any failure of delay caused by a lack of funds.

means standards, practices, methods and procedures
conforming to the Law and the exercise of the degree of skill
and care, diligence, prudence and foresight which would
reasonably and ordinarily be expected from a skilled and
experienced person or body engaged within the relevant
industry or business sector;





"Information”

“Intellectual Property Rights” or
KEIPR”

“Law

“Malicious Software”

“Milestone Date”

"Ministry of Justice Guidance"

“Moral Rights”

“OCC’s Background IPR”

44468378-1

means the Children’s Commissioner system and the
Contractor system;

means the plan as set out in Schedule 5 (Implementation
Plan);

has the meaning given under section 84 of the Freedom of
Information Act 2000;

means

a) copyright, rights related to or affording protection
similar to copyright, rights in databases, patents and
rights in inventions, semi-conductor topography
rights, trade marks, rights in internet domain names
and website addresses and other rights in trade or
business names, designs, know-how, trade secrets
and other rights in Confidential Information;

b) applications for registration, and the right to apply
for registration, for any of the rights listed at (a) that
are capable of being registered in any country or
jurisdiction; and

C) all other rights having equivalent or similar effect in
any country or jurisdiction;

means any applicable Act of Parliament, subordinate
legislation within the meaning of Section 21(1) of the
Interpretation Act 1978, exercise of the royal prerogative,
bye-law, enforceable community right within the meaning of
Section 2 of the European Communities Act 1972,
regulatory policy, judgment of a relevant court of law, or
directives or requirements or any regulatory body of which
the Contractor is bound to comply;

means any software program or code intended to destroy,
interfere with, corrupt, or cause undesired effects on
program files, data or other information, executable code or
application software macros, whether or not its operation is
immediate or delayed, and whether the malicious software
is introduced wilfully, negligently or without knowledge of its
existence;

means the target date set out against the relevant milestone
in the Implementation Plan by which the milestone must be
achieved;

means Ministry of Justice Guidance in relation to Section 9
of the Bribery Act 2010 available at
http://www.justice.gov.uk/quidance/docs/bribery-act-2010-

gquidance.pdf;

means the rights set out in sections 77 to 89 of the
Copyright Designs and Patents Act 1988 as amended from
time to time;

shall mean any Intellectual Property Rights vested in or
licensed to the Children’s Commissioner prior to or
independently of the performance by the Contractor of its



http://www.justice.gov.uk/guidance/docs/bribery-act-2010-guidance.pdf

http://www.justice.gov.uk/guidance/docs/bribery-act-2010-guidance.pdf
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“OCC Data”

“OCC Software”

“OCC Marks”

“OCC Branding Guidance”

“OCC House Style Guidance”

“Pal’ty"

“Persistent Service Failure”

"Prohibited Act"
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obligations under the Contract;

means the personal data supplied by the Children’s
Commissioner to the Contractor and for the purposes of or in
connection with this Contract “Personal Data” shall have the
same meaning as set out in the Data Protection Act 1998;

means:

a. the data, reports, findings, text, drawings,
diagrams, images or sounds (together with any
database made up of any of these) which are
embodied in any electronic, magnetic, optical or
tangible media, and which:

i. are supplied to the Contractor by
or on behalf of the Children’s
Commissioner; and/or

ii. the Contractor is required to
generate, process, store or
transmit pursuant to this Contract;
or

b. any Personal Data for which the Children’s
Commissioner is the Data Controller;

means software which is owned by or licensed to the
Children’s Commissioner, including software which is or will
be used by the Contractor for the purposes of providing the
Services but excluding the Contractor software;

means the Children’s Commissioner’s trade marks (whether
registered or not), logos and brands pertinent to this
Contract;

means the Children’s Commissioner's guidance in relation
to the use of branding as set out in Annex A to Schedule 8
(Standards);

means the Children’s Commissioner's house style guidance
as set out in Annex B to Schedule 8 (Standards);

means the Children’s Commissioner or the Contractor and
“Parties” shall mean both of them;

means:

a) any failure for two (2) or more consecutive months
in either Services availability or individual incident
failure occurring twice in any six (6) months period;
or

b) any three (3) or more failures by the Contractor to
meet the Service Levels (whether the failures relate
to the same or different Service Level(s) in relation
to this Contract in any rolling period of twelve (12)
months;

means:

a. to directly or indirectly offer, promise or give any person
working for or engaged by the Children’s Commissioner
a financial or other advantage to:





“Project Specific IPR”

"Request for Information"

“Service Levels”

“Service Level Threshold”

“Services”

“Tender"

“Trade Mark”

“Working Day”
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i. induce that person to perform
improperly a relevant function or
activity; or

ii. reward that person for improper
performance of a relevant function
or activity;

b. committing any offence:

i. under the Bribery Act 2010; or

ii. under legislation creating offences
concerning fraud; or

iii. at common law concerning fraud;

committing or attempting or conspiring to commit fraud;

means:

a) Intellectual Property Rights in items created by the
Contractor (or by a third party on behalf of the
Contractor) specifically for the purposes of this
Contract and updates and amendments of these
items including (but not Ilimited to) database
schema; and/or

b) IPR in or arising as a result of the performance of
the Contractor’s obligations under this Contract and
all updates and amendments to the same;

but shall not include the Contractor background IPR or the
specially written software;

means a request for information or an apparent request
relating to this Contract or the provision of the Services or
an apparent request for such information under the FOIA or
the Environmental Information Regulations;

means any service levels applicable to the provision of the
Services under this Contract specified in Annex 1 to
Schedule 4 (Service Levels and Performance Monitoring)
and delivery to the project Milestones Dates as set out in the
Implementation Plan;

shall be as set out against the relevant Service Level
performance criterion in Annex 1 of Schedule 4 (Service
Levels and Performance Monitoring);

means the services to be performed by the Contractor as
described in Schedule 1 (Services);

means the tender as agreed by the Parties on 01 April 2014
a copy of which is set out in Schedule 7 (Tender);

means a sign, including words, logos, pictures or a
combination of these, which distinguishes the Services of
one supplier from those of another, or as otherwise set out
in the Trade Marks Act 1994, as amended from time to time;
and

means any Day other than a Saturday or Sunday or public
holiday in England and Wales.





1.2

13

14

2.1

2.2

3.1

3.2

The interpretation and construction of this Contract shall be subject to the following
provisions:

a) references to “Contract’” mean this Contract (and includes the Schedules);

b) references to “Clauses” and “Schedules” and “Appendices” mean clauses of
and schedules and appendices to this Contract;

c) references to “paragraphs” are, unless otherwise provided, references to
paragraphs of the Contract Schedule in which the references are made;

d) reference to any statute, enactment, order, regulation or other similar instrument

shall be construed as a reference to the statute, enactment, order, regulation or
instrument as amended by any subsequent enactment, modification, order,
regulation or instrument as subsequently amended or re-enacted;

e) reference to any person shall include natural persons and partnerships, firms
and other incorporated bodies and all other legal persons of whatever kind and
however constituted;

f) reference to the singular include the plural and vice versa and references to any
gender include all genders.

Headings are included in the Contract for ease of reference only and shall not affect the
interpretation or construction of this Contract. The provisions of the Schedules and
Appendices shall be binding on the Parties as if set out in full in this Contract.

In the event and to the extent only of any conflict between any provisions of this Contract
the conflict shall be resolved in accordance with the following order of precedence:
1.4.1 the Clauses and the Glossary to this Contract;

1.4.2 Schedules 1 to 8 inclusive and any annexes to them (but excluding Schedule 7
(Tender));

1.4.3 Schedule 7 (Tender).

COMMENCEMENT AND CONTINUATION

The Contract shall take effect on date (the “Commencement Date”) and shall expire
either:

a) automatically on date at the end of the Initial Contract Period; or

b) where the Client elects to extend the Initial Contract Period in accordance with
Clause 2.2 below, at the end of the Extension Period,

unless it is terminated earlier in accordance with the terms of this Contract or otherwise
by operation of Law.

The Children’s Commissioner may extend the duration of this Contract for a period of 12
months from the expiry of the Initial Contract Period by giving the Contractor no less than
three (3) Months' written notice.

CONTRACTOR'’S OBLIGATIONS

The Contractor shall promptly and efficiently supply and complete the Services in
accordance with the Children’s Commissioner’s requirements as set out in Schedule 1
(Services).

The Contractor shall comply with the accounting and information provisions of Schedule 2
(Charges & Payment Terms).
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3.3

3.4

3.5

3.6

3.7

3.8

If the Children’s Commissioner informs the Contractor in writing that the Children’s
Commissioner reasonably believes that any part of the Services does not meet the
requirements of the Contract or differ in any way from those requirements, and this is other
than as a result of a default by the Children’s Commissioner, the Contractor shall at its
own expense:

3.3.1 re-schedule and carry out the Services in accordance with the requirements of the
Contract within such reasonable time as may be specified by the Children’s
Commissioner; or

3.3.2 assess the cost of remedying the failure (“the assessed cost”) and to deduct from
any sums due to the Contractor the assessed cost for the period that such
failure continues.

The Contractor acknowledges and agrees that the Children’s Commissioner relies on the
skill and judgment of the Contractor in the provision of the Services and the performance
of its obligations under this Contract.

In the event that not all of the Services are delivered in accordance with Clause 3.3 or
Clause 34.1 (Time of Performance) then the Children’s Commissioner shall be entitled to
withhold payment of the applicable Contract Charge for any Services that were not so
delivered (and in accordance with the corresponding Milestone Date, if any) until such time
as the undelivered Services are satisfactorily delivered. This right shall be without
prejudice to any other rights and remedies the Children’s Commissioner has under this
Contract and at Law.

The Contractor shall ensure that all Contractor Staff supplying the Services shall:

3.6.1 deliver the Services with all due skill, care and diligence and shall possess such
qualifications, skills and experience as are necessary for the proper supply of the
Services and in accordance with this Contract; and

3.6.2 obey all lawful instructions and reasonable directions of the Children’s
Commissioner and provide the Services to the reasonable satisfaction of the
Children’s Commissioner.

The Contractor shall ensure that:

a) it minimises any disruption to the Services, the ICT Environment and/or the
Children’s Commissioner's operations when providing the Services;

b) ensure that any Documentation and training provided by the Contractor to the
Children’s Commissioner are comprehensive, accurate and prepared in
accordance with Good Industry Practice;

c) co-operate with the other suppliers and provide reasonable information
(including any Documentation), advice and assistance to any other supplier to
enable such other supplier to create and maintain technical or organisational
interfaces with the Services and, on the expiry date for any reason, to enable
the timely transition of the Services (or any of them) to the Children’s
Commissioner and/or to any replacement Contractor;

d) deliver the Services in a proportionate and efficient manner; and

e) ensure that neither it, nor any of its affiliates, embarrasses the Children’s
Commissioner or otherwise brings the Children’s Commissioner into disrepute
by engaging in any act or omission which is reasonably likely to diminish the
trust that the public places in the Children’s Commissioner, regardless of
whether or not such act or omission is related to the Contractor’s obligations
under this Contract.

The Contractor shall perform its obligations under this Contract in accordance with:
a) all applicable Law;
b) the Children’s Commissioner House Style Guidance; and
c¢) the Children’s Commissioner Branding Guidance.

OCC’S OBLIGATIONS

44468378-1
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5.2

6.1

6.2

6.3

7.1

7.2

7.3

7.4

In consideration of the Contractor's performance of its obligations under this Contract,
including the provision of the Services, the Children’s Commissioner will comply with the
payment provisions of Schedule 2 (Charges & Payment Terms) provided that the
Children’s Commissioner has received full and accurate information and documentation as
required by Schedule 2 (Charges & Payment Terms) to be submitted by the Contractor for
work completed to the satisfaction of the Children’s Commissioner.

CHANGES TO REQUIREMENTS

OCC shall notify the Contractor of any material change to OCC requirement under this
Contract.

The Contractor shall use its best endeavours to accommodate any changes to the needs
and requirements of the Children’s Commissioner provided that it shall be entitled to
payment for any additional costs it incurs as a result of any such changes. Any such
changes and the amount of such additional costs is to be agreed between the Parties in
writing.

PERFORMANCE MONITORING

The Contractor shall promptly comply with all reasonable requests or directions of the
Contract Manager in respect of the Services.

Unless otherwise Approved or notified by the Children’s Commissioner, the Contractor
shall comply with the monitoring requirements set out in Schedule 4 (Service Levels and
Performance Monitoring).

The Contractor shall implement all measurement and monitoring tools and procedures
necessary to measure, monitor and report on the Contractor’'s performance of the
provision of the Services against the applicable Service Levels and Milestone Dates at a
level of detail sufficient to verify compliance with the Service Levels and/or
Implementation Plan. The Contractor shall obtain Approval of the relevant measuring
and monitoring tools and procedures prior to using the same.

CONTRACTOR’S STAFF AND SUB-CONTRACTORS

The Contractor shall include in its contracts with suppliers or sub-contractors engaged
for the purposes of the Services a written condition undertaking to make payment for the
supply of their goods and/or services within 30 days of receipt of the supplier's or sub-
contractor's invoice (provided that such goods and/or services have been supplied in
accordance with the relevant contract).

The Contractor shall take all reasonable steps to satisfy itself that the Contractor Staff
are suitable in all respects to perform the Services

The Contractor warrants in respect of all Contractor Staff that:

7.3.1 they have the right to work in the UK without any additional approvals and the
Contractor has copies of the original documents required to establish that right;

7.3.2 in each case it has verified their identity and address using appropriate checks
and has documentary evidence of such checks having taken place; and

7.3.3 in each case it has verified their work history for the three years prior to the start
of their employment or engagement using appropriate checks (including the
taking of references) and has documentary evidence of such checks having taken
place.

The Contractor will on reasonable notice provide copies of the evidence referred to at
clause 7.3 above to the Children’s Commissioner.
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7.5

8.1

8.2

8.3

8.4

The Contractor shall immediately notify the Children’s Commissioner if they have any
concerns regarding the propriety of any of its sub-contractors in respect of work/services
rendered in connection with this Contract.

INTELLECTUAL PROPERTY RIGHTS

All IPR including copyright in all the Documentation, data, reports, other documents and
materials arising out of the performance by the Contractor of their duties under this
Contract shall remain vested in the Children’s Commissioner. This condition shall apply
during the continuance of this Contract and after its termination howsoever arising.

Save as expressly granted elsewhere under this Contract the Contractor shall not
acquire any right, title or interest in or to the Intellectual Property Rights of the Children’s
Commissioner or its licensors, including:

8.2.1 the Children’s Commissioner Background IPRs;
8.2.2 in the Children’s Commissioner Data;
8.2.3 Project Specific IPR;

8.2.4 OCC rights’ in all authorship credit in the Documentation and reports produced
as result of this Contract; and

8.2.5 the Children’s Commissioner Software.

Where either Party acquires, by operation of Law, title to Intellectual Property Rights
that is inconsistent with the allocation of title set out in Clauses 8.1 and 8.2, it shall
assign in writing such Intellectual Property Rights as it has acquired to the other Party
on the request of the other Party (whenever made).

OCC Reports

8.4.1 The first edition of the report produced under this Contract shall be published
by the Children’s Commissioner. If Contractor or Contractor Staff wishes to
publish subsequent editions, either in full or a modified form, in journals and
other publications, these must acknowledge that the original work was
commissioned by the Children’s Commissioner. The following
acknowledgement wording shall be used at all times: ‘This research was
commissioned by the Children’s commissioner which promotes and protects
the rights of children’

8.4.2 The Children’s Commissioner shall determine the design and layout of any
editions of the report it publishes and would expect the Contractor to comply
with the Children’s Commissioner’s House Style Guidance and the Children’s
Commissioner’s Branding Guidance when delivering the Services under the
Contract.

8.4.3 The cover of the first edition of the report will carry the logos of (both
organizations) the Children’s Commissioner and of the research team (of
equal size). For the avoidance of doubt, the authorship of the report rests with
the research team of the Children’s Commissioner and the authors of the
report will be named on the front cover of the report. Further
acknowledgement of the researchers and those involved in an advisory or
contributory role will be included in the title page with their agreement.

8.4.4 Each report will reach conclusions but any policy calls on the basis of these
shall be the decision of the Children’s Commissioner. This will not prevent the
Contractor or the Contractor Staff from highlighting the other outcomes of the
research and every effort will be made to reach an agreement as to the
messages emerging from the research.

10
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8.6

8.7

8.8

8.9

Each Party will at the request and reasonable expense of the other execute all such
documents and do all such acts as may be reasonably necessary in order to vest in
the other the rights granted to the other under this Clause 8.

The Contractor shall have no rights to use any of the Children’s Commissioner’s
names, logos or trademarks or any of its reports or publications without the Approval.

Where the Children’'s Commissioner for the purpose of this Contract issues materials free of
charge to the Contractor such materials shall be and remain the property of the Children’s
Commissioner. The Contractor shall maintain all such materials in good order and condition
and shall use such materials solely in connection with the Contract. The Contractor shall
notify the Children’s Commissioner of any surplus materials remaining after completion of
the Services and shall dispose of them as the Children’s Commissioner may direct.

Licences granted by the Contractor:

8.9.1 The Contractor hereby grants to the Children’s Commissioner, or shall
procure the direct grant to the Children’s Commissioner of, a perpetual,
royalty-free, irrevocable, non-exclusive licence to use:

8.9.1.1 the Documentation, source code and the object code of the
specially written software (including any Contractor background
IPR or third party IPR that are embedded in or which are an
integral part of the specially written software) which shall include
the right to load, execute, interpret, store, transmit, display, copy
(for the purposes of loading, execution, interpretation, storage,
transmission or display), modify, adapt, enhance, reverse compile,
decode and translate such specially written software;

8.9.1.2 all build instructions, test instructions, test scripts, test data,
operating instructions and other documents and tools necessary
for maintaining and supporting the specially written software
(together the Software Supporting Materials).

8.9.2 The Contractor shall:

8.9.2.1 inform the Children’s Commissioner of all specially written
software that constitutes a modification or enhancement to
Contractor software or third party software; and

8.9.2.2 deliver to the Children’s Commissioner the specially written
software in both source code and object code forms together with
relevant Documentation and all related Software Supporting
Materials within seven days of completion or, if a relevant
milestone has been identified in an Implementation Plan and shall
provide updates of the source code and of the Software
Supporting Materials promptly following each new release of the
specially written software, in each case on media that is
reasonably acceptable to the Children’s Commissioner.

8.9.3 The Contractor acknowledges and agrees that the ownership of the media
referred to in Clause 8.9.2.2 shall vest in the Children’s Commissioner upon
their receipt by the Children’s Commissioner.

8.9.4 The Contractor hereby grants to the Children’s Commissioner a non-
exclusive perpetual, transferable, irrevocable, royalty-free licence in the
copyright to:

8.9.4.1 do and authorise others to do any and all acts restricted by any
statute or other legal means in respect of any copyright work in
the United Kingdom and in all other territories in the world for the
full period of time during which the copyright subsists; and

8.9.4.2 exercise all rights of a similar nature as those described in Clause
8.1 above which may be conferred in respect of any copyright
work by the laws from time to time in all other parts of the world.

11
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8.10

8.11

8.12

Licence granted by the Children’s Commissioner

8.10.1

8.10.2

The Children’s Commissioner hereby grants to the Contractor a royalty-free,
non-exclusive, non-transferable licence during the Contract Period to use
[the Children’s Commissioner Software,] [the Children’s Commissioner
Background IPR and] the Children’s Commissioner Data solely to the extent
necessary for providing the Services in accordance with this Contract,
provided that;

8.10.1.1 the Contractor shall not without Approval use the licensed
materials for any other purpose or for the benefit of any person
other than the Children’s Commissioner.

Subject to Clause 43 (Publicity and Branding), the Children’s Commissioner
hereby grants to the Contractor a royalty-free, non-exclusive, non-
transferable licence during the Contract Period to use the Project Specific
IPR including but not limited to the right to copy, adapt, publish (including on
the ICT Environment) and distribute such Project Specific IPR).

Termination of licenses

8.11.1

The licence granted pursuant to Clause 8.10 (Licence granted by the
Children’s Commissioner) and any licence granted by the Contractor in
accordance with Clause 8.9 (Licence granted by the Contractor) shall
terminate automatically on the Contract expiry date and the Contractor shall:

8.11.1.1immediately cease all use of the Children’s Commissioner Software,
the Children’s Commissioner Background IPR, Project Specific IPR
and the Children’s Commissioner Data (as the case may be);

8.11.1.2at the discretion of the Children’s Commissioner, return or destroy
documents and other tangible materials that contain any of the
Children’s Commissioner Software, Project Specific IPR, the
Children’s Commissioner Background IPR and the Children’s
Commissioner Data, provided that if the Children’s Commissioner has
not made an election within six months of the termination of the
licence, the Contractor may destroy the documents and other tangible
materials that contain any of the Children’s Commissioner Software,
the Children’s Commissioner Background IPR, Project Specific IPR
and the Children’s Commissioner Data (as the case may be); and

8.11.1.3ensure, so far as reasonably practicable, that any OCC Software,
OCC Background IPR, Project Specific IPR and OCC Data that are
held in electronic, digital or other machine-readable form ceases to be
readily accessible from any computer, word processor, voicemail
system or any other device of the Contractor containing such OCC
Software, Project Specific IPR, OCC Background IPR and/or OCC
Data.

Moral Rights

8.12.1

8.12.2

8.12.3

The Contractor hereby assigns to the Children’s Commissioner the copyright
and all other rights in the Contractor’s contributions for use in all Documents
now known or which may be developed in future and confirms that its
contributions will not infringe the copyright, or similar rights, of any third party.

The Contractor shall and shall procure that the Contractor Staff agree that the
Children’s Commissioner may edit, adapt, or translate Contractor or
Contractor Staff contributions.

The Contractor shall waive or procure a waiver from the Contractor Staff of
any Moral Rights subsisting in copyright produced by the Contractor or the
performance of the Contract or any uses of the Contractor’s research finding
or contributions pursuant to the Contract.

12
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9.1

9.2

9.3

9.4

9.5

9.6

WARRANTY AND INDEMNITY

The Contractor warrants to OCC that the obligations of the Contractor under this
Contract will be performed by appropriately qualified and trained personnel with
reasonable skill, care and diligence and to such high standards of quality as it is
reasonable for OCC to expect and in accordance with the Good Industry Practice. The
Contractor acknowledges that the Children’s Commissioner will be relying upon the
Contractor's skill, expertise and experience in the performance of the Services and also
upon the accuracy of all representations or statements made and the advice given by
the Contractor in connection with the performance of the Services and the accuracy of
any documents conceived, originated, made or developed by the Contractor as part of
this Contract. The Contractor warrants that any goods supplied by the Contractor
forming a part of the Services will be of satisfactory quality and fit for their purpose and
will be free from defects in design, material and workmanship.

The Contractor warrants, represents and undertakes to the Children’s Commissioner

that:
9.2.1 it has full capacity and authority and all necessary consents, licences,
permissions (statutory, regulatory, contractual or otherwise) to enter into and
perform its obligations under this Contract;
9.2.2 this Contract is executed by a duly authorised representative of the
Contractor;
9.2.3 in entering this Contract it has not committed any fraud;
9.2.4 in entering this Contract it has not committed or agreed to commit a
Prohibited Act including any offence under the Prevention of Corruption Acts
1889 to 1916, or the Bribery Act 2010;
9.2.5 this Contract shall be performed in compliance with all Laws (as
amended from time to time) and all applicable standards;
9.2.6 all information, statements, warranties and representations contained in
the Tender and (unless otherwise agreed) any other document which resulted
in the award of this Contract to the Contractor are, as at the date hereof, true,
accurate, and not misleading save as may have been specifically disclosed in
writing to the Children’s Commissioner prior to the execution of this Contract;
and hereafter, for the Contract Period, it undertakes that it will promptly advise
the Children’s Commissioner of any fact, matter or circumstance of which it
may become aware which would render any such information, statement or
representation to be false or misleading;

For the avoidance of doubt, the fact that any provision within this Contract is expressed
as a warranty shall not preclude any right of termination the Children’s Commissioner
may have in respect of breach of that provision by the Contractor which constitutes a
material breach.

The Contractor acknowledges and agrees that:
9.4.1 the warranties, representations and undertakings contained in this
Contract are material and are designed to induce the Children’s
Commissioner into entering into it; and

9.4.2 the Children’s Commissioner has been induced into entering into this
Contract and in doing so has relied upon the warranties, representations and
undertakings contained herein.

Neither Party excludes or limits it liability for:
9.5.1 death or personal injury caused by its negligence, or that of its
employees, agents or sub-contractors (as applicable); or;
9.5.2 bribery or fraud by it or its employees; or
9.5.3 breach of any obligation as to title implied by section 2 of the Supply of
Goods and Services Act 1982; or
9.5.4 any other liability to the extent it cannot be excluded or limited by Law.

The Contractor shall be liable for and shall indemnify OCC in full and shall keep the
Children’s Commissioner fully indemnified against any expense, liability, loss, claim or

13
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9.7

9.8

9.9

9.10

9.11

9.12

9.13

10

10.1

10.2

10.3

proceedings arising under statute or at common law in respect of personal injury to or
death of any person whomsoever caused by the Contractor’s negligence or fraudulent
misrepresentation on the part of the Contractor.

Subject to Clause 9.8, the Contractor shall be liable for and shall indemnify OCC against
any expense, liability, loss, claim or proceedings arising as a result of or in connection
with any breach of the terms of this Contract or otherwise through the default of the
Contractor unless such breach or default is the result of the Children’s Commissioner’s
negligence and provided that the Contractor's aggregate liability (other than under
Clause 9.6, which liability shall be unlimited) in contract, tort (including negligence or
breach of statutory duty, misrepresentation or otherwise) or for any other common law or
statutory cause of action or otherwise arising by reason of or in connection with the
Contract or in relation to the indemnities contained in this Contract shall be limited to
£3,000,000 in respect of any one claim with a limit of £3,000,000 in any one yeatr.

Subject to Clause 9.6, in no event shall either Party be liable to the other for any:
a. loss of profits;
b. loss of business;
c. loss of revenue;
d. loss of or damage to goodwill;
e. loss of savings (whether anticipated or otherwise); and/or
f. any indirect, special or consequential loss or damage.

Nothing in this Clause 9 shall act to reduce or affect a Party’s general duty to mitigate its
loss.

Any deductions shall not be taken into consideration when calculating the Contractor’s
liability under Clause 9.7.

All property of the Contractor whilst on OCC’s premises shall be there at the risk of the
Contractor and OCC shall accept no liability for any loss or damage howsoever
occurring to it.

The Contractor shall ensure that it has adequate insurance cover with an insurer of good
repute to cover claims under this Contract or any other claims or demands which may be
brought or made against it by any person suffering any injury damage or loss in
connection with this Contract in a minimum amount of £3,000,000 in respect of any one
claim with a limit of £3,000,000 in any one year. The Contractor shall upon request
produce to OCC, copies of its policy or policies of insurance, together with the receipt for
the payment of the last premium in respect of each policy or produce documentary
evidence that the policy or policies are properly maintained.

The provisions of any insurance or the amount of cover shall not relieve the Contractor
of any liabilities under this Contract. It shall be the responsibility of the Contractor to
determine the amount of insurance cover that will be adequate to enable the Contractor
to satisfy any liability in relation to the performance of its obligations under this Contract.

TERMINATION

This Contract may be terminated by either Party giving to the other Party at least thirty
(30) Working Days written notice.

In the event of any breach of this Contract by the Contractor, the Children’s
Commissioner may serve a notice on the Contractor requiring the breach to be remedied
within thirty (30) Working Days. If the breach has not been remedied by the expiry of the
specified period or if the Contractor default is a material breach of this Contract, the
Children’s Commissioner may terminate this Contract with immediate effect by notice in
writing.

Not Used
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10.4

10.5

11

111

The Children’s Commissioner may be terminate this Contract with immediate effect by
notice in writing if at any time:-

10.4.1  the Contractor passes a resolution that it be wound-up or that an application
be made for an administration order or applies to enter into a voluntary
arrangement with its creditors within Part | of the Insolvency Act 1986; or

10.4.2  a receiver, liquidator, administrator, supervisor or administrative receiver be
appointed in respect of the Contractor property, assets or any part thereof; or

10.4.3  the court orders that the Contractor be wound-up or a receiver of all or any
part of the other's assets be appointed; or

10.4.4 the Contractor is unable to pay its debts in accordance with Section 123 of
the Insolvency Act 1986; or

10.4.5 there is a change in the legal or beneficial ownership of 50% or more of the
Contractor's share capital issued at the date of this Contract or there is a
change in the control of the Contractor, unless the Contractor has previously
notified OCC in writing and the Children’s Commissioner Approved such
change of control. For the purpose of this Sub-Clause 10.4.5 “Change of
Control” shall be within the meaning of section 450 of the Corporation Tax Act
2010.

10.4.6  the Contractor is convicted (or being a company, any officers or
representatives of either Party are convicted) of a criminal offence related to
the business or professional conduct; or

10.4.7  the Contractor commits (or being a company, any officers or representatives
of the other commit) an act of grave misconduct in the course of the business;
or

10.4.8 the Contractor fails (or being a company, any officers or representatives of
either Party fail) to fulfil his/their obligations relating to the payment of social
security contributions; or

10.4.9 the Contractor fails (or being a company, any officers or representatives of
either Party the fails) to fulfil his/their obligations relating to payment of taxes;
or

10.4.10 the Contractor fails (or being a company, any officers or representatives of
either Party other fail) to disclose any serious misrepresentation in supplying
information required by either Party in or pursuant to this Contract; or

10.4.11 a Force Majeure Event endures for a continuous period of more than one
hundred and twenty (120) calendar days; or

10.4.12 the Contractor is in default of any duty of care or any fiduciary or statutory duty
owed to the Children’s Commissioner or its agents; or

10.4.13 a Critical Service Failure or a Persistent Service Failure has occurred.
Nothing in this Clause 10 shall affect the coming into, or continuance in force of any
provision of this Contract which is expressly or by implication intended to come into

force or continue in force upon termination of this Contract.

CONSEQUENCES OF EXPIRY OR TERMINATION

At the end of the Contract Period (howsoever arising), the Contractor shall:

11.1.1 immediately return to the Children’s Commissioner all OCC Data,
Documentation, reports, findings, summaries, records and any other
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11.2

12

121

information (whether stored electronically or otherwise) relating in whole or in
part to the Services;

11.1.2 cease to use the Children’s Commissioner Data and, at the direction of the
Children’s Commissioner, provide the Children’s Commissioner and/or the
replacement supplier with a complete and uncorrupted version of the
Children’s Commissioner Data in electronic form in the formats and on media
agreed with the Children’s Commissioner and/or the replacement supplier;

11.1.3 except where the retention of OCC Data is required by Law, on the earlier of
the receipt of the Children’s Commissioner's written instructions or twelve (12)
Months after the Contract expiry date or date of termination of this Contract,
destroy all copies of the Children’s Commissioner Data and promptly provide
written confirmation to the Children’s Commissioner that the data has been
destroyed;

11.1.4 immediately deliver to the Children’s Commissioner all property (including
materials, documents, information and access keys) provided to the
Contractor.  Such property shall be handed back to the Children’s
Commissioner in good working order (allowance shall be made for reasonable
wear and tear);

11.1.5 return to the Children’s Commissioner any sums prepaid in respect of the
Services not provided by the Contract expiry date or date of termination of
this Contract (howsoever arising);

11.1.6 co-operate fully with the Children’s Commissioner during the handover leading
to termination of the Contract; and

11.1.7 promptly provide all information concerning the provision of the Services which
may reasonably be requested by the Children’s Commissioner for the
purposes of adequately understanding the manner in which the Services have
been provided or for the purpose of allowing the Children’s Commissioner or
the replacement supplier to conduct due diligence.

Save as otherwise expressly provided in this Contract:

11.2.1 termination or expiry of this Contract shall be without prejudice to any rights,
remedies or obligations accrued under this Contract prior to termination or
expiration and nothing in this Contract shall prejudice the right of either Party
to recover any amount outstanding at the time of such termination or expiry;
and

11.2.2 termination of this Contract shall not affect the continuing rights, remedies or
obligations of the Children’s Commissioner or the Contractor under Clauses
33 (Payment), 8 (Intellectual Property Rights), 25 (Information Data Security
and Protection of Personal Data), 12 (Confidentiality), 14 (Official Secrets Acts
1911 to 1989), 13 (Freedom of Information), 9 (Warranty and Indemnity), 11
(Consequences of Expiry or Termination), 37 (Prevention of Bribery and
Corruption), 38 (Cumulative Remedies), 30 (Third Party Rights), 43 (Publicity
& Branding) and 24 (Law and Jurisdiction) and, without limitation to the
foregoing, any other provision of this Contract which expressly or by
implication is to be performed or observed notwithstanding termination or
expiry shall survive the termination or expiry of this Contract.

CONFIDENTIALITY

Each Party hereby warrants that:

12.1.1 it and any person employed or engaged by it (in connection with this Contract
in the course of such employment or engagement) shall treat all Confidential
Information belonging to the other Party as confidential, safeguard it
accordingly and only use such Confidential Information for the purposes of this
Contract without limit in time; and

12.1.2 neither it nor any person employed or engaged by it (in connection with this
Contract) shall disclose any Confidential Information to any third party
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12.2

12.3

12.4

125

12.6

12.7

without prior written consent of the other Party, except where disclosure is
otherwise expressly permitted by the provisions of this Contract.

The Contractor shall take all necessary precautions to ensure that all Confidential
Information obtained from the Children’s Commissioner is treated as confidential and
not disclosed (without prior Approval) or used other than for the purposes of this
Contract by the Contractor Staff.

The Contractor shall procure that the Contractor Staff or such professional advisors or
consultants:

12.3.1 sign a confidentiality undertaking before commencing work in connection with
this Contract; and

12.3.2 when they cease providing Services under this Contract, if requested, sign a
declaration confirming that they have complied with the Children’s
Commissioner’s in formation security policies and procedures (referred to in
clause 25.1) and have not retained copies of any information, whether or not
confidential, obtained during the course of their work under this Contract.

The Contractor undertakes to make no reference in any advertising or other
promotional material to this Contract without the Approval.

In the event that the Contractor fails to comply with this Clause 12, the Children’s
Commissioner reserves the right to terminate the Contract by notice in writing with
immediate effect.

The provisions of Clauses 12.1 to 12.5 inclusive shall not apply to any information
received by one Party from the other:

12.6.1 which is or becomes public knowledge (other than by breach of this
Contract);
12.6.2 which was in the possession of the receiving Party, without restriction as

to its disclosure, before the date of receipt from the disclosing Party;

12.6.3 which must be disclosed pursuant to a requirement of Law placed upon the
Party making the disclosure, including any requirements for disclosure
under the FOIA or the Environmental Information Regulations pursuant to
Clause 13 (Freedom of Information).

Nothing in this Clause 12 shall be deemed or construed to prevent the Children’s
Commissioner from disclosing any Confidential Information obtained from the
Contractor:

12.7.1 to any Government Department, Non-Departmental or quasi Government
body or agency, central or local, provided that OCC has required that
such information is treated as confidential by the receiving body; or

12.7.2 to any consultant, contractor or other person engaged by the Children’s
Commissioner directly in connection with this Contract, provided that such
information is treated as confidential by the receiving consultant,
contractor or any other person and such contractor or other person signs
a confidentiality undertaking in these terms before any such disclosure; or

12.7.3 for the purpose of the examination and certification of the Children’s
Commissioner's accounts; or

12.7.4 for any examination pursuant to Section 6(1) of the National Audit Act 1983
of the economy, efficiency and effectiveness with which the Children’s
Commissioner has used its resources.
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13.

131

13.2

13.3

13.4

135

13.6

14

141

The provisions under this Clause 12 are without prejudice to the application of the
Official Secrets Act 1911 to 1989 to any Confidential Information.

EREEDOM OF INFORMATION

The Contractor acknowledges that the Children’s Commissioner is subject to the
requirements of the FOIA and the Environmental Information Regulations and shall
assist and cooperate with the Children’s Commissioner to enable the Children’s
Commissioner to comply with its Information disclosure obligations.

The Contractor shall and shall procure that its sub-contractors shall:

13.2.1 transfer to the Children’s Commissioner all Requests for Information that it
receives as soon as practicable and in any event within two (2) Working
Days of receiving a Request for Information;

13.2.2  provide the Children’s Commissioner with a copy of all Information in its
possession, or control in the form that the Children’s Commissioner requires
within five (5) Working Days (or such other period as the Children’s
Commissioner may specify) of the Children’s Commissioner's request; and

13.2.3  provide all necessary assistance as reasonably requested by the Children’s
Commissioner to enable the Children’s Commissioner to respond to the
Request for Information within the time for compliance set out in section 10
of the FOIA or regulation 5 of the Environmental Information Regulations.

The Children’s Commissioner shall be responsible for determining in its absolute
discretion and notwithstanding any other provision in this Contract or any other
agreement whether any Information is exempt from disclosure in accordance with the
provisions of the FOIA or the Environmental Information Regulations.

In no event shall the Contractor respond directly to a Request for Information unless
expressly authorised to do so by the Children’s Commissioner.

The Contractor acknowledges that (notwithstanding the provisions of Clause 1
(Confidentiality)) the Children’s Commissioner may, acting in accordance with the
Ministry of Justice’s Code, be obliged under the FOIA, or the Environmental
Information Regulations to disclose information concerning the Contractor or the
Services:

13.5.1 in certain circumstances without consulting the Contractor; or

13.5.2 following consultation with the Contractor and having taken their views into
account;

provided always that where Clause 13.5.1 applies the Children’s Commissioner shall,
in accordance with any recommendations of the Ministry of Justice’s Code, take
reasonable steps, where appropriate, to give the Contractor advanced notice, or failing
that, to draw the disclosure to the Contractor’s attention after any such disclosure.

The Contractor shall ensure that all Information is retained for disclosure and shall
permit the Children’s Commissioner to inspect such records as requested from time to
time.

OFFICIAL SECRETS ACTS 1911 TO 1989, SECTION 182 OF THE FINANCE ACT
1989

The Contractor shall comply with and shall ensure that the Contractor Staff comply
with, the provisions of:

14.1.1 the Official Secrets Acts 1911 to 1989; and
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15

151

15.2

15.3

16

17

17.1

17.2

18

18.1

18.2

18.3

19

14.1.2 Section 182 of the Finance Act 1989.

In the event that the Contractor or the Contractor Staff fail to comply with this Clause
14.2, the Children’s Commissioner reserves the right to terminate this Contract for
material breach.

TRANSFER OF RESPONSIBILITY ON EXPIRY OR TERMINATION

The Contractor shall, at no cost to the Children’s Commissioner, promptly provide
such assistance and comply with such timetable as the Children’s Commissioner may
reasonably require for the purpose of ensuring an orderly transfer of responsibility
upon the expiry or other termination of this Contract. The Children’s Commissioner
shall be entitled to require the provision of such assistance both prior to and, for a
reasonable period of time after the expiry or other termination of this Contract.

Such assistance may include (without limitation) the delivery of documents and data in
the possession or control of the Contractor which relate to this Contract, including the
Documentation and data, if any, referred to in Schedule 1 (Services).

The Contractor undertakes that it shall not knowingly do or omit to do anything which
may adversely affect the ability of the Children’s Commissioner to ensure an orderly
transfer of responsibility.

AMENDMENT AND VARIATION

No amendment or variation to this Contract shall be effective unless it is in writing and
signed by or on behalf of each of the Parties hereto. The Contractor shall comply with
any formal procedures for amending or varying contracts which the Children’s
Commissioner may have in place from time to time.

ASSIGNMENT AND SUB-CONTRACTING

The Children’s Commissioner may assign, novate or transfer this Contract or any part
of it.

The Contractor shall not assign, novate or sub-contract or in any other way dispose of
the Contract or any part of it without the Approval. The granting of any consent to sub-
contract any part of the Contract shall not relieve the Contractor of any obligation or
duty attributable to it under the Contract. The Contractor shall supply to the Children’s
Commissioner such information about proposed assignment, or sub-contractors as the
Children’s Commissioner may reasonably require in order to enable the Children’s
Commissioner to consider whether to grant Approval.

TRANSPARENCY

The Parties acknowledge that, except for any information which is exempt from
disclosure in accordance with the provisions of the FOIA, the content of this Contract
is not Confidential Information. The Children’s Commissioner shall be responsible for
determining in its absolute discretion whether any of the content of this Contract is
exempt from disclosure in accordance with the provisions of the FOIA.

Notwithstanding any other term of this Contract, the Contractor hereby gives his
consent for the Children’s Commissioner to publish this Contract in its entirety (but
with any information which is exempt from disclosure in accordance with the
provisions of the FOIA redacted), including from time to time agreed changes to this
Contract, to the general public.

The Children’s Commissioner may consult with the Contractor to inform its decision
regarding any redactions but the Children’s Commissioner shall have the final decision
in its absolute discretion. The Contractor shall assist and cooperate with the
Children’s Commissioner to enable the Children’s Commissioner to publish this
Contract.

WAIVER
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20.1

20.2

20.3

21

211

21.2

21.3

22

23

23.1

No delay by or omission by either Party in exercising any right, power, privilege or
remedy under this Contract shall operate to impair such right, power, privilege or
remedy or be construed as a waiver thereof. Any single or partial exercise of any
such right, power, privilege or remedy shall not preclude any other or further exercise
thereof or the exercise of any other right, power, privilege or remedy.

NOTICES

Except as otherwise expressly provided in this Contract, no notice or other
communication from one Party to the other shall have any validity under this Contract
unless given or made in writing by or on behalf of the Party sending the
communication.

Any notice or other communication given or made by either Party to the other shall:

20.2.1 be given by letter (sent by hand, post or a recorded signed for delivery service)
or electronic mail confirmed by letter; and

20.2.2 unless the other Party acknowledges receipt of such communication at an
earlier time, be deemed to have been given:

20.2.2.1 if delivered personally, at the time of delivery;
20.2.2.2 if sent by pre-paid post or a recorded signed for service two (2)
Working Days after the day on which the letter was posted provided

the relevant communication is not returned as undelivered;

20.2.2.3 if sent by electronic mail, two (2) Working Days after posting of a
confirmation letter.

Each of the Parties shall give notice to the other of the change of address at the
earliest opportunity but in any event within 48 hours of such change.

DISPUTE RESOLUTION

The Parties shall resolve disputes arising out of or in connection with this Contract in
accordance with provisions of Schedule 6 (Dispute Resolution Procedure).

The Contractor shall continue to provide the Services in accordance with the terms of
this Contract until a dispute has been resolved.

The Parties shall use all reasonable endeavours to negotiate in good faith and settle
amicably any dispute that arises during the continuance of this Contract.

RECYCLED PAPER

The Contractor shall ensure that all paper used in the production of reports,
documents and other materials arising out of the performance by the Contractor of
their duties under this Contract consists of a minimum of 60% recycled content of
which 75% is post-consumer waste.

DISCRIMINATION

The Contractor shall not unlawfully discriminate within the meaning and scope of any
Law, relating to discrimination (whether in race, gender, religion, disability, sexual
orientation or otherwise).

20

44468378-1





23.2

24

25

25.1

25.2

25.3

25.4

The Contractor shall take all reasonable steps to secure the observance of Clause
23.1 by all Contractor Staff and all suppliers and sub-contractors employed in the
execution of the Contract.

LAW AND JURISDICTION

This Contract shall be governed by and interpreted in accordance with the Laws of
England and Wales and the Parties agree to submit to the exclusive jurisdiction of the
English courts.

INFORMATION DATA SECURITY AND PROTECTION OF PERSONAL DATA

The Children’s Commissioner requires the Contractor to comply with its requirements
in respect of information data security. The Contractor shall comply, and shall procure
the compliance of the Contractor Staff, with the Children’s Commissioner’s information
security policies, including but not limited to its:

25.1.1 Data Protection Policy;

25.1.2 Freedom of Information Policy;

25.1.3 Information Risk Management Policy;

25.1.4 Reporting policy: loss of information data and equipment
25.1.5 Data Retention and Disposal Schedule;

25.1.6 Policies regarding Government Security Classifications; and
25.1.7 Clear Desk Policy

Where any Personal Data are Processed with respect to the Parties' rights and
obligations under this Contract, the Parties agree that the Children’s Commissioner is
the Data Controller and that the Contractor is the Data Processor.

The Contractor shall:

25.3.1 Process the Personal Data only in accordance with instructions from the
Children’s Commissioner (which may be specific instructions or instructions of
a general nature as set out in this Contract or as otherwise notified by the
Children’s Commissioner to the Contractor during this Contract Period);

25.3.2 Process the Personal Data only to the extent, and in such manner, as is
necessary for the provision of the Services or as is required by Law;

25.3.3 implement appropriate technical and organisational measures to protect the
Personal Data against unauthorised or unlawful Processing and against
accidental loss, destruction, damage, alteration or disclosure. These
measures shall be appropriate to the harm which might result from any
unauthorised or unlawful Processing, accidental loss, destruction or damage
to the Personal Data and having regard to the nature of the Personal Data
which is to be protected;

25.3.4 take reasonable steps to ensure the reliability of any Contractor Staff who have
access to the Personal Data;

25.3.5 ensure that all Contractor Staff required to access the Personal Data are
informed of the confidential nature of the Personal Data and comply with the
obligations set out in Clause 12 (Confidentiality);

25.3.6 not Process or otherwise transfer any Personal Data outside the European
Economic Area.

The Contractor must not at any time transfer any Personal Data collected in the
course of performing the Services by e-mail, or send it neither on CDs/DVD nor
memory sticks. Any electronic data which is to be handed over to OCC must be
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25.5

26

27

28
28.1

28.2

28.3

handed over on a CD to the Contract Manager. If the Personal Data is to be stored on
a laptop which leaves the premises of the Contractor then the laptop must be
encrypted.

Paper copies of Personal Data collected should similarly only be passed to OCC in
person.

FORCE MAJEURE

Neither Party shall be liable to the other Party for any delay in performing, or failure to
perform, its obligations under this Contract (other than a payment of money) to the
extent that such delay or failure is a result of a Force Majeure Event. Notwithstanding
the foregoing, each Party shall use all reasonable endeavours to continue to perform
its obligations under this Contract for the duration of such Force Majeure Event.
However, if such Force Majeure Event prevents either Party from performing its
material obligations under this Contract for a period in excess of one hundred and
twenty (120) days, either Party may terminate this Contract with immediate effect by
notice in writing to the other Party.

COMPLIANCE

The Contractor certifies that they and any sub-contractors they use in fulfilment of their
obligations under this Contract are in full compliance with the provisions of relevant
health and safety legislation, race relations and discrimination legislation, and the
Human Rights Act 1998.

CONTRACTOR STAFF CLEARANCE

The Contractor shall be entirely responsible for the employment and terms of
employment of the Contractor Staff employed in connection with the provision of the
Services under this Contract and shall procure that the Contractor Staff complies with
the Children’s Commissioner safeguarding policies.

The Contractor will employ sufficient Contractor Staff to ensure that all of the Services
are provided at all times and in all respects in complete conformity with the
specification. This will include, but not be limited to, the Contractor providing a sufficient
reserve of trained and competent Contractor Staff to provide the Services during staff
holidays or absence due to sickness or voluntary absence. In relation to the Services,
the Contractor shall employ only such Contractor Staff as are skilled and experienced in
the duties required of them, and will ensure that every Contractor Staff is properly and
sufficiently trained and instructed (at the Contractor's expense) and carries out the
Services with regard to:

28.2.1 the task or tasks that person has to perform;

28.2.2  all relevant provisions of the Contract and the specification;

28.2.3 all relevant policies, rules, procedures and standards of the Children’s
Commissioner (including any racial discrimination and equal opportunities

policies);

28.2.4  the highest standards of safety, customer care and compliant with the national
childcare standards; and

28.2.5 the need to keep confidential all information howsoever acquired whether
relating to the Children’s Commissioner or its business.

The Contractor shall procure that all Contractor Staff performing any of the Services
during the Contract Period who will or may in the course of their employment or
engagement have access to Service users, children or other vulnerable persons:
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28.5

28.6

28.7

28.8

28.9

29

30

28.3.1 are questioned concerning their relevant Convictions; and

28.3.2 obtain standard and enhanced disclosures from the Disclosure and Barring
Service in accordance with Part V of the Police Act 1997 including a check
against the adults' barred list or the children's barred list, as appropriate before
the Contractor engages the potential staff or persons in the provision of the
Services. The Contractor shall take all necessary steps to procure that such
potential staff or persons obtain standard and enhanced disclosures from the
Disclosure and Barring Service including, without limitation, the Contractor
being registered with the Disclosure and Barring Service (the “DBS”). For the
avoidance of doubt, Contractor Staff without DBS checks cannot be involved
with provision of Services for the Children’s Commissioner.

The Contractor shall forward to the Children’s Commissioner upon request the results of
the checks referred to in Clauses 28.3.1 and 28.3.2 and the Contractor shall procure
that no person who is barred by the DBS, or discloses any relevant Convictions upon
being questioned about their relevant Convictions in accordance with Clause 28.3.1, or
who is found to have any relevant Convictions following receipt of standard and
enhanced disclosures from the DBS in accordance with Clause 28.3.2, or who fails to
obtain standard and enhanced disclosures from the DBS upon request by the
Contractor in accordance with Clause 28.3.2 is employed without the Children’s
Commissioner's Approval.

The Contractor shall procure that the Children’s Commissioner is kept advised at all
times of any Contractor Staff engaged in the provision of the Services who, subsequent
to his/lher commencement of the provision of the Services receives a relevant
Conviction or whose previous relevant Convictions become known to the Children’s
Commissioner or whose status changes with the DBS.

The Contractor shall monitor the level and validity of the checks under this Clause 28 for
each member of Contractor Staff.

The Contractor warrants that at all times for the purposes of this Contract it has no
reason to believe that any person who is or will be employed or engaged by the
Contractor in the provision of the Services is barred from the activity in accordance with
the provisions of the Safeguarding Vulnerable Groups Act 2006 and any regulations
made thereunder, as amended from time to time.

The Contractor shall immediately notify the Children’s Commissioner of any information
that it reasonably requests to enable it to be satisfied that the obligations of this Clause
28 have been met.

The Contractor shall refer information about any person carrying out the Services to the
DBS where it removes permission for such person to carry out the Services (or would
have, if such person had not otherwise ceased to carry out the Services) because, in its
opinion, such person has harmed or poses a risk of harm to the Service users or
children or vulnerable adults.

SEVERABILITY

If any provision of this Contract is held to be void, invalid, illegal or otherwise
unenforceable, the Parties shall amend that provision in such reasonable manner as
achieves the intention of the Parties without illegality. Where such amendment is not
possible, such provision shall not take effect and shall be deemed to be severed from the
remainder of the Contract to the extent that the remainder of this Contract and the unaffected
part of the provision shall continue to be fully enforceable.

THIRD PARTY RIGHTS

The Contract is not intended to create any rights of any kind whatsoever enforceable by any
person who is not a party to the Contract (including any rights enforceable under the
Contracts (Rights of Third Parties) Act 1999) nor is intended to be enforceable by any
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3141.

31.2

32

33

3341

33.2

33.3

334

33.5

third party. The provisions of the said Act are hereby excluded.

AUDIT

The Contractor shall keep and maintain, until two years after the Contract has been
completed, records to the satisfaction of the Children’'s Commissioner of all expenditure
which are reimbursable by the Children’s Commissioner and of the hours worked and costs
incurred in connection with any of the Contractor's Staff paid for by the Children’s
Commissioner on a time charge basis. The Contractor shall on request afford the Children’s
Commissioner or its representatives such access to those records as may be required by
the Children’s Commissioner in connection with this Contract.

The Contractor shall provide access at all reasonable times to OCC'’s internal auditors
or other duly authorised staff or agents to inspect such documents as OCC considers
necessary in connection with this Contract and where appropriate speak to the
Contractor Staff.

HEALTH AND SAFETY

Throughout the Contract Period the Contractor shall not, in the performance of its
obligations under this Contract, in any manner endanger the safety or unlawfully
interfere with the safety or convenience of the public.

PAYMENT

Unless otherwise stated in the Contract, payment of the Charges shall be made by the
Children’'s Commissioner within thirty (30) calendar days of receipt of valid undisputed
invoices, submitted in accordance with Schedule 2 (Charges and Payment Terms), for
performance of the Services to the satisfaction of the Children’s Commissioner.

The Contractor shall ensure that each invoice (whether submitted electronically or in a
paper form, as the Children’s Commissioner may specify):

33.2.1 contains all appropriate references and a detailed breakdown of the delivered
Services against the applicable due and payable Charges; and

33.2.2 shows separately the VAT added to the due and payable Charges as a strictly
net extra charge. The Contractor who is registered for VAT is required to issue a
proper tax invoice in accordance with the relevant legislation before the Children’s
Commissioner shall be required to make payment for the Services supplied in
accordance with this Contract; and

33.2.3 it is supported by any other documentation reasonably required by the
Children’s Commissioner to substantiate that the invoice is a valid invoice.

The Children’'s Commissioner specifically reserves the right to withhold or deduct by way of
set-off or otherwise due or to become due to the Contractor any monies due to the Children’s
Commissioner from the Contractor, arising under the Contract or any other agreement
between the Children’s Commissioner and the Contractor.

The Children’s Commissioner shall not be liable for any Charges relating to changes to the
Services or additional Services other than those issued or confirmed on the purchase order
or by agreed written variations signed by the duly authorised representatives of either Party.

No payment of or on account of the Charges shall constitute any admission by the
Children’s Commissioner as to proper performance by the Contractor of its obligations.
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33.6

33.7

33.8

34

34.1

34.2

35

351

352

35.3

354

The Contractor shall be exclusively responsible for the discharge of any income tax in
relation to its Contractor Staff or such similar liability arising out of remuneration of the
performance of the Services under this Contract.

The Contractor shall not suspend the supply of the Services for failure of the
Children’s Commissioner to pay undisputed sums of money (whether in whole or in
part). Interest shall be payable by the Children’s Commissioner on the late
payment of any undisputed sums of money properly invoiced in accordance with
the Late Payment of Commercial Debts (Interest) Act 1998, as amended from time
to time.

The Contractor shall make any payments due to the Children’s Commissioner
without any deduction whether by way of set-off, counterclaim, discount, abatement
or otherwise unless the Contractor has a valid court order requiring an amount
equal to such deduction to be paid by the Children’s Commissioner to the
Contractor.

TIME OF PERFORMANCE

The Contractor shall deliver the Services to the Milestone Dates as set out in the
Implementation Plan. Time for performance of the Services shall be of the essence for
the purposes of this Contract. The Contractor shall provide the Services on the dates
specified by the Children’s Commissioner and to deliver to the set Milestone Dates as set
out in Schedule 5 (Implementation Plan). In the absence of such notice the Contractor
shall submit such detailed programmes of work and progress reports as the Children’s
Commissioner may from time to time require.

Failure by the Contractor to adhere to any provision as to time contained in the purchase
order shall entitle the Children’'s Commissioner at its option to terminate the Services (in
whole or in part) under the Contract. The Children’s Commissioner shall be entitled to
exercise its option at any time notwithstanding that it has waived any delay, unless a
written extension of time has been given to the Contractor by the Children’'s
Commissioner and the time of any extension has not elapsed. Failure by the Children’s
Commissioner to exercise its option to terminate in respect of any part of the Contract
shall not be deemed to constitute a waiver with respect to any subsequent part.

CONTRACTOR’S PERSONNEL

The Contractor shall take the steps reasonably required by the Children’s Commissioner
to prevent unauthorised persons being admitted to the Children’s Commissioner
premises. If the Children’s Commissioner gives the Contractor notice that any Contractor
Staff is not to be admitted to or is to be removed from the premises or is not to become
involved in or is to be removed from involvement in the performance of the Contract, the
Contractor shall take all reasonable steps to comply with such notice and if required by the
Children’s Commissioner the Contractor shall replace any Contractor Staff removed under
this Contract with another suitably qualified person and procure that any pass issued to
the Contractor Staff removed is surrendered.

If and when instructed by the Children’s Commissioner the Contractor shall give to the
Children’s Commissioner a list of names and addresses of all Contractor Staff who are or
may be at any time concerned with the Services or any part of them, specifying the
capacities in which they are so concerned, and giving such other particulars and evidence
of identity and other supporting evidence as the Children’s Commissioner may reasonably
require.

The decision of the Children’s Commissioner as to whether any Contractor Staff is to be
admitted to or is to be removed from the Children’s Commissioner premises or is not to
become involved in or is to be removed from involvement in the performance of the
Contract and as to whether the Contractor has furnished the information or taken the
steps required of it by this Clause shall be final and conclusive.

The Contractor shall bear the cost of any notice, instruction or decision of the Children’s
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355

36

36.1

36.2

37

37.1

37.2

37.3

38

39

Commissioner under this Clause.

The Contractor shall make available information for the purpose of the Contract relating to
any Contractor Staff who are deemed to be key personnel. The Contractor shall not
without the Approval make any changes to the key personnel referred to in this Clause.

CONTRACTOR'S STATUS

In carrying out the Services the Contractor shall act as an independent Contractor, and as
principal and not as the agent of the Children’s Commissioner, and nothing in the Contract
shall create the relationship of employer and employee, principal and agent or a
partnership.

Accordingly:

36.2.1 the Contractor shall not (and shall procure that the Contractor Staff shall not) say or
do anything that might lead any other person to believe that the Contractor is
acting as the agent of the Children’s Commissioner; and

36.2.2 nothing in the Contract shall impose any liability on the Children’s Commissioner in
respect of any liability incurred by the Contractor to any other person but this shall
not be taken to exclude or limit any liability of the Children’s Commissioner to the
Contractor that may arise by virtue of either a breach of this Contract or any
negligence on the part of the Children’s Commissioner, its staff or agents.

PREVENTION OF BRIBERY AND CORRUPTION

The Contractor shall not commit and shall procure that all Contractor Staff or any
person acting on the Contractor's behalf shall not commit, in connection with this
Contract, any Prohibited Act.

The Contractor shall:

37.2.1 in relation to this Contract, act in accordance with the Ministry of Justice
Guidance;

37.2.2 immediately notify the Children’s Commissioner if it suspects or becomes
aware of any breach of this Clause 37;

37.2.3 respond promptly to any of the Children’s Commissioner’s enquiries regarding
any breach, potential breach or suspected breach of this Clause 37 and the
Contractor shall co-operate with any investigation and allow the Children’s
Commissioner to audit the Contractor’s books, records and any other relevant
documentation in connection with the breach;

37.2.4 have, maintain and enforce an anti-bribery policy (which shall be disclosed to
the Children’'s Commissioner on request) to prevent it and any Contractor
Staff or any person acting on the Contractor's behalf from committing a
Prohibited Act and shall enforce it where appropriate.

If the Contractor, the Contractor Staff or any person acting on the Contractor's behalf,
in all cases whether or not acting with the Contractor's knowledge breaches this
Clause 37 the Children’s Commissioner shall be entitled to terminate this Contract for
material breach.

CUMULATIVE REMEDIES

Except as otherwise expressly provided by this Contract, all remedies available to
either Party for breach of this Contract are cumulative and may be exercised
concurrently or separately, and the exercise of any one remedy shall not be deemed
an election of such remedy to the exclusion of other remedies.

ENTIRE AGREEMENT

26

44468378-1





39.1

39.2

40

41.
41.1

41.2

42.

42.1

42.2

42.3

This Contract, together with other documents referred to in it constitute the entire
agreement and understanding between the Parties in respect of the matters dealt with
in it and supersedes, cancels or nullifies any previous agreement between the Parties
in relation to such matters.

Each of the Parties acknowledges and agrees that in entering into this Contract it does
not rely on, and shall have no remedy in respect of, any statement, representation,
warranty or undertaking (whether negligently or innocently made) other than as
expressly set out in this Contract.

NOT USED

CONTINUOUS IMPROVEMENT

The Contractor shall have an ongoing obligation throughout the Contract Period to
identify new or potential improvements to the provision of the Services in accordance
with this Clause with a view to reducing the Children’s Commissioner’'s costs
(including the Charges) and/or improving the quality and efficiency of the Services and
their supply to the Children’s Commissioner. As part of this obligation the Contractor
shall identify and report to the Children’s Commissioner once every six (6) months:

41.1.1the emergence of new and evolving relevant technologies which could improve
the ICT Environment and/or the provision of the Services, and those
technological advances potentially available to the Contractor and the
Children’s Commissioner which the Parties may wish to adopt;

41.1.2new or potential improvements to the provision of the Services including the
quality, responsiveness, procedures, benchmarking methods, likely
performance mechanisms and customer support services in relation to the
Services;

41.1.3changes in business processes and ways of working that would enable the
Services to be provided at lower costs and/or at greater benefits to the
Children’s Commissioner; and/or

41.1.4changes to the ICT Environment, business processes and ways of working that
would enable reductions in the total energy consumed annually in the provision
of the Services.

The Contractor shall ensure that the information that it provides to the Children’s
Commissioner shall be sufficient for the Children’s Commissioner to decide whether
any improvement should be implemented. The Contractor shall provide any further
information that the Children’s Commissioner requests.

MALICIOUS SOFTWARE

The Contractor shall, as an enduring obligation throughout the Contract Period use the
latest versions of anti-virus definitions and software available from an industry
accepted anti-virus software vendor (unless otherwise agreed in writing between the
Parties) to check for, contain the spread of, and minimise the impact of Malicious
Software (or as otherwise agreed between the Parties).

Notwithstanding Clause 42.1, if Malicious Software is found, the Parties shall co-
operate to reduce the effect of the Malicious Software and, particularly if Malicious
Software causes loss of operational efficiency or loss or corruption of OCC Data,
assist each other to mitigate any losses and to restore the provision of the Services to
its desired operating efficiency.

Any cost arising out of the actions of the Parties taken in compliance with the
provisions of Clause 42.2 shall be borne by the Parties as follows:

42.3.1 by the Contractor, where the Malicious Software originates from the Contractor
software, the third party software supplied by the Contractor (except where the
Children’s Commissioner has waived the obligation set out in Clause 42.1) or
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43
43.1

43.2

43.3

43.4

43.5

43.6

43.7

43.8

44

44.1

the Children’s Commissioner Data (whilst the Children’s Commissioner Data
was under the control of the Contractor) unless the Contractor can
demonstrate that such Malicious Software was present and not quarantined or
otherwise identified by the Children’s Commissioner when provided to the
Contractor; and

42.3.2 by the Children’s Commissioner if the Malicious Software originates from the
Children’s Commissioner Software (in respect of which the Children’s
Commissioner has waived its obligation set out in Clause 42.1) or the
Children’s Commissioner Data (whilst the Children’s Commissioner Data was
under the control of the Children’s Commissioner).

PUBLICITY AND BRANDING

The Contractor throughout the Contract Period shall not:
43.1.1 make any press announcements or publicise this Contract in any way; or

43.1.2 use the Children’s Commissioner's name or brand in any promotion or
marketing or announcement,

without Approval (the decision of the Children’s Commissioner to Approve or not shall
not be unreasonably withheld or delayed).

Each Party acknowledges to the other that nothing in this Contract either expressly or
by implication constitutes an endorsement of any report conclusion, products or
services of the other Party.

The Contractor shall take all reasonable steps to ensure that the Contractor Staff
comply with Clause 43.1

The Children’s Commissioner shall be entitled to publicise this Contract and any
findings of any reports produced following performance of this Contract and delivery of
the Services in accordance with any legal obligation upon the Children’s
Commissioner.

The Contractor shall not do anything or cause anything to be done, which may
damage the reputation of the Children’s Commissioner or bring the Children’s
Commissioner into disrepute.

Any publishing materials in relation to this Contract that the Contractor produces must
comply in all respects with the latest OCC House Style Guidance and OCC Branding
Guidance.

The Contractor shall at all times during the Contract Period on written demand fully
indemnify the Children’s Commissioner against all losses, incurred by, awarded
against or agreed to be paid by the Children’s Commissioner arising out of any claim
or infringement or alleged infringement (including the defence of such infringement or
alleged infringement) resulting from the Contractor's use of the Children’s
Commissioner logo.

The Parties agree that when asked, the Contractor must properly identify the
Children’s Commissioner as the creator and owner of the Services and any final
reports. The Contractor shall have an obligation to display the Children’s
Commissioner’s logo and name on any produced reports and shall ensure that the
Children’s Commissioner ownership to such reports is fully preserved.

TRADE MARKS

The Contractor shall not apply for a Trade Mark in any part of the world in respect of
the Children’s Commissioner Marks or any derivative thereof nor any mark so nearly
resembling them as to be likely to deceive or cause confusion, either during the
Contract Period or at any time thereafter except with the Approval of the Children’s
Commissioner.
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44.2

44.3

44.4

45

The Contractor hereby acknowledges that title to and goodwill in Intellectual Property
Rights in the Children’s Commissioner Marks vests with the Children’s Commissioner
and its licensors. The Children’s Commissioner hereby grants to the Contractor a non-
exclusive, non-transferable, revocable licence to use, copy and broadcast the
Children’s Commissioner Marks solely to the extent necessary for the performance of
the Contractor’s responsibilities hereunder during the Contract Period.

The Contractor shall not use the Children’s Commissioner Marks in any way which
would allow them to become generic, lose their distinctiveness, become liable to
mislead the public in particular as to their quality, nature or geographic origin, or be
materially detrimental to or inconsistent with the good name, goodwill, reputation and
image of the Children’s Commissioner.

Unless otherwise specified, nothing contained in this Contract shall entitle the
Contractor to use the Children’s Commissioner Marks as part of any corporate
business or trading name or style of the Contractor either during or after termination of
this Contract.

LEGISLATIVE CHANGE

The Contractor shall neither be relieved of its obligations under this Contract nor be
entitled to an increase in the Charges as a result of change in Law.

IN WITNESS of which this Contract has been duly executed by
the Parties.

Authorised to Sign on Behalf of the | Authorised to Sign on Behalf of the
Children’s commissioner (OCC) | Contractor

Name and Title: Name and Title:
Signature Signature
Date Date
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SCHEDULE 1 — SERVICES

The following deliverables will be supplied as part of this Contract:

SCHEDULE 2 - CHARGES & PAYMENT TERMS

DEFINITIONS

The following terms used in this Schedule shall have the following meaning:

Reimbursable Expenses”

means:

a) the reasonable out of pocket travel and
subsistence (for example, hotel and food)
expenses, properly and necessarily incurred in
the performance of the Services, calculated at
the rates and in accordance with the Children’s
Commissioner's expenses policy current from
time to time, but not including:

b) Travel will only be reimbursed where travel is
not to Sanctuary Buildings (ie OCC meetings
outside the office base)

c)subsistence expenses incurred by
Contractor Staff whilst performing the
Services at their usual place of work, or to and
from the premises at which the Services are
principally to be performed;] and

Supporting
Documentation

means sufficient information in writing to
enable the Children’'s Commissioner to
reasonably to assess whether the Charges,
and other sums due from the Children’s
Commissioner under this Contract detailed in
the information are properly payable.]

1. GENERAL PROVISIONS
1.1 This Schedule details:

CONTRACT CHARGES

1.1.1 the Charges for the Services
under this Contract; and

1.1.2 the payment terms/profile for
the Charges;

1.1.3 the invoicing procedure; and

1.1.4 the procedure applicable to
any adjustments of the
Charges.

2.1 The Charges which are applicable to this Contract are set
out in Annex 1 of this Schedule.

2.2 The Contractor acknowledges and agrees that the
Charges cannot be increased during the Contract Period.

COSTS AND EXPENSES

44468378-1
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3.1

3.2

3.3

Except as expressly set out in paragraph 4 of this
Schedule (Reimbursable Expenses) the Charges include
all costs and expenses relating to the Services and/or the
Contractor’s performance of its obligations under this
Contract and no further amounts shall be payable by the
Children’s Commissioner to the Contractor in respect of
such performance, including in respect of matters such
as:

any incidental expenses that the Contractor incurs,
including travel, subsistence and lodging, document or
report reproduction, shipping, desktop or office equipment
costs required by the Contractor Staff, network or data
interchange costs or other telecommunications charges;
or

any amount for any services provided or costs incurred by
the Contractor prior to the Commencement Date.

4 [REIMBURSEABLE EXPENSES

4.1

51

The Contractor shall be entitled to be reimbursed by the Children’s

Commissioner for Reimbursable Expenses (in addition to being paid
the relevant Contract Charges under this Contract), provided that
such Reimbursable Expenses are supported by Supporting
Documentation. The Children’s Commissioner shall provide a copy of
their current expenses policy to the Contractor upon request. |

PAYMENT TERMS

Invoices in respect of each accounting period expressed in the lawful
currency of the United Kingdom, are to be submitted within five (5) Working
Days of the end of the accounting period addressed to:-

Address

Children’s Commissioner

Sanctuary Buildings,
20GreatSmithStreet,

London.

SW1P 3BT

for the attention of :

Branka Njegic

Alternatively, the invoice can be emailed to
brankanjegic@childrenscommissioner.gsi.gov.uk

5.2
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Invoices must not have copies attached and shall indicate or contain the

following:
(@)
(b)
(©
(d)

(e)

the Service title;
the Children’s Commissioner’s contract/order number;

VAT shall be shown separately;

only valid VAT invoices shall be processed for payment. Any
invoice which does not meet VAT criteria shall be rejected,;
apply (if relevant) rebates relating to the Services.
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5.3 Payment shall be made by the Children’s Commissioner to the Contractor, in
the lawful currency of the United Kingdom, within thirty (30) calendar days from
receipt of the undisputed invoices. Where the Services are provided for a fixed
price, the Charges shall be the amount set out in the specification. The
Contractor shall invoice the Children’s Commissioner for the Charges that are
payable in accordance with the terms of the Contract.

5.4 If the Children’s Commissioner fails to pay the Contractor undisputed sums of
money within thirty (30) calendar days from the receipt of a validly issued
invoice the Contractor shall:

5.4.1 notify the Children’s Commissioner in writing of such
failure to pay and provide details of the invoice concerned;

5.4.2 allow the Children’s Commissioner to make prompt
payment of such undisputed sums; and

5.4.3 allow the Children’s Commissioner to provide details of the
grounds for why the invoice is disputed.

5.5 Any queries regarding invoicing and progress of payments should be
directed to the contacts shown at paragraph 5.1 above. Invoices attached to
letters shall have the Children’s Commissioner and the address in full as
above typed on the invoice.
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ANNEX 1: CHARGES

SCHEDULE 3 - KEY PERSONNEL

The Contractor's key personnel are:-

The addresses for notices referred to in Clause 20 are:

OCC Contract Manager:

Address:

Children’s Commissioner
Sanctuary Buildings

Great Smith St

London SW1P 3BT

Tel: 020 7783 8330

E-mail: info.request@childrenscommissioner.gsi.gov.uk

Notices to the Contractor:

Contact name: XXX

Address: XXX
Mobile: XXX
E-mail: XXX@XXX

44468378-1
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SCHEDULE 4 - SERVICE LEVELS AND PERFORMANCE MONITORING

1. SCOPE
1.1 This Schedule sets out the Service Levels which the Contractor is
required to achieve when delivering the Services, the mechanism by
which Service Level Failures will be managed and the method by which
the Contractor's performance of the Services will be monitored. This
Schedule comprises:
i. Part A: Service Levels;

ii. Part B: Performance Monitoring.

PART A
Service Levels
2. GENERAL PROVISIONS
2.1 The Contractor's Contract Manager shall proactively manage the
Services to ensure that all Service Levels are met throughout the

Contract Period.

2.2 The Contractor shall provide support and advice through the
Contractor’s Contract Manager, where required on matters relating to:

221 Service availability

2.2.2 Turnaround times /Milestone Dates delivery of all Services
2.2.3 Customer Support; and

224 Accurate and timely billing

2.3 The Contractor accepts and acknowledges that failure to meet the
Service Levels set out in this Schedule will result in rebates being
issued to the Children’s Commissioner.

3. PRINCIPAL POINTS
3.1 The objectives of the Service Levels are to:

3.1.1 ensure that the Services are of a consistently high quality and
meet the requirements of the Children’s Commissioner;

3.1.2 provide a mechanism whereby the Children’s Commissioner can
attain meaningful recognition of inconvenience and/or loss
resulting from the Contractor's failure to deliver the level of
Service for which it has contracted to deliver; and

3.1.3 incentivise the Contractor to meet the Service Levels, deliver to
the Milestones Dates as set out in Schedule 5 (Implementation
Plan) and to remedy any failure to meet the Service Levels
expeditiously.
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4, SERVICE LEVELS AND SERVICE LEVEL FAILURES

4.1

4.2

4.3

43.1

4.3.2

4.3.3

4.4

4.5

45.1

45.2

453
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The Contractor shall monitor its performance of each of the Services
referred to in Schedule 1 and all Milestone Dates as set out in Schedule
5 (Implementation Plan) by reference to the Service Level(s) for that
part of the Service and shall send the Children’s Commissioner a report
detailing the level of service which was achieved in accordance with the
provisions of part B of this Schedule.

The Contractor shall, at all times, provide the Services in such a
manner that the Service Level for each Service is achieved.

In the event of a Service Level failure or failure to meet Milestone Dates
or if the Contractor has reasonable grounds to believe that it will not be
able to achieve Service Levels and/or Milestone Date(s), the Contractor
shall:

immediately notify the Children’s Commissioner in writing;

immediately take all remedial action that is reasonable to mitigate
the impact on the Children’s Commissioner and to rectify or
prevent the Service Level failure from taking place or recurring;

if action taken under 4.3.2 has not already remedied the Service
Level failure and/or failure to deliver to the Milestone Dates,
provide the Children’s Commissioner with a correction plan (the
“Correction Plan”) within five (5) Working Days (or such other
period as the Parties agree in writing) from the day the Contractor
notifies the Children’s Commissioner under paragraph 4.3.1. The
Contractor will set out in the Correction Plan the action that it will

take to:

4331 rectify or prevent the Service Level failure and ensure
timely compliance with the Milestone Dates; and

4.3.3.2 prevent the Service Level failure from recurring; and

4.3.3.3 obtain the Children’s Commissioner’'s Approval of
such Correction Plan; and

4.3.3.4 carry out the Correction Plan Approved under

paragraph 4.3.3.3 in accordance with its terms.

Approval and implementation of any Correction Plan by the Children’s
Commissioner shall not relieve the Contractor of any responsibility to
achieve the Service Levels and Milestone Date(s), or remedy any
failure to do so, and no estoppels or waiver shall arise from any such
Approval and/or implementation.

If the level of performance of the Contractor of any element of the
Services during the Contract Period:

fails to achieve a Service Level in respect of any element of the
Service, then the Children’s Commissioner shall make a
deduction from the Charges; or

fails to deliver to three Milestone Dates then the Children’s
Commissioner shall make a deduction from the Charges; or

constitutes a Critical Service Failure, the Children’s Commissioner
shall be entitled to terminate this Contract pursuant to
Clause 10.4.13 and/or seek damages in addition to any Service

35





rebates which are already payable by the Contractor to the
Children’s Commissioner.
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ANNEX 1 TO PART A: SERVICE LEVELS AND SERVICE REBATE TABLE

Service Levels

Service Level
Performance Criterion

Response
Time & Fix
Time

Key
Indicator

Service Level
Performance
Measure

Service
Level
Threshold

Service rebate for each
Service Period

44468378-1
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PART B

Performance Monitoring

1. PRINCIPAL POINTS

1.1.3

1.1 This Part B provides the methodology for monitoring the Services:

1.1.1 to ensure that the Contractor is complying with the Service
Levels; and

1.1.2 to ensure that the Contractor is delivering to Milestone
Dates; and

for identifying any failures to achieve Service Levels and Milestone
Dates in the performance of the Contractor and/or provision of the
Services ("Performance Monitoring System").

1.2 Within twenty (20) Working Days of the Commencement Date the
Contractor shall provide the Children’s Commissioner with details of
how the process in respect of the monitoring and reporting of Service
Levels and Milestone Dates will operate between the Parties and the
Parties will endeavour to agree such process as soon as reasonably
possible.

2. REPORTING OF SERVICE LEVEL FAILURES

The Contractor shall report all failures to achieve Service Levels, Milestone
Dates and any Critical Service Failure to the Children’s Commissioner in
accordance with the processes agreed in paragraph 1.2 above.

3. PERFORMANCE MONITORING AND PERFORMANCE REVIEW

3.1

3.1.1

3.1.2

3.1.3

3.14

3.15

3.1.6

3.2
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The Contractor shall provide the Children’s Commissioner with reports
in accordance with the process and timescales agreed pursuant to
paragraph 1.2 above which shall contain, as a minimum, the following
information in respect of the relevant period just ended:

for each Service Level, the actual performance achieved over the
Service Level for the relevant period;

a summary of all failures to achieve Service Levels and/or
delivery to the Milestone Date(s) that occurred during that period;

any Critical Service Failures and details in relation thereto;

for any repeat failures, actions taken to resolve the underlying
cause and prevent recurrence;

the Service rebates to be applied in respect of the relevant period
indicating the failures and Service Levels to which the Service
rebates relate; and

such other details as the Children’s Commissioner may
reasonably require from time to time.

The Parties shall attend meetings ("Performance Review Meetings")
to discuss Service Level reports ("Performance Monitoring Reports™)
on monthly basis (unless otherwise agreed). The Performance Review
Meetings will be the forum for the review by the Contractor and the
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3.

3.
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3.2.1

3.2.2

3.2.3

3.2.4

3

4

Children’s Commissioner of the Performance Monitoring Reports. The
Performance Review Meetings shall (unless otherwise agreed):

take place within one (1) week of the reports being issued by the
Contractor;

take place at such location and time (within normal business
hours) as the Children’s Commissioner shall reasonably require
unless otherwise agreed in advance;

be attended by the Contractor's Contract Manager and the
Children’s Commissioner Contract Manager; and

be fully minuted by the Contractor. The prepared minutes will be
circulated by the Contractor to all attendees at the relevant
meeting and also to the Children’s Commissioner Representative
and any other recipients agreed at the relevant meeting. The
minutes of the preceding month's Performance Review Meeting
will be agreed and signed by both the Contractor’s Contract
Manager and the Children’s Commissioner Contract Manager at
each meeting.

The Children’s Commissioner shall be entitled to raise any additional
questions and/or request any further information regarding any failure to
achieve Service Levels.

The Contractor shall provide to the Children’s Commissioner such
supporting documentation as the Children’s Commissioner may
reasonably require in order to verify the level of the performance by the
Contractor and the calculations of the amount of any rebate for any
specified period.
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SCHEDULE 5 - IMPLEMENTATION PLAN
1. INTRODUCTION

1.1 This Schedule specifies:

1.1.1 the Implementation Plan in accordance with which the
Contractor shall provide the Services

40
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2. PERFORMANCE OF THE SERVICES AND DELIVERABLES

2.1 Implementation Plan and Milestones (including dates for completion)

Milestone Deliverables

Duration

Milestone Date

OCC Responsibilities

2.1.1 If so required by the Children’s Commissioner, the Contractor shall produce
within one (1) Month of the Commencement Date a further version of the
Implementation Plan (based on the above plan) in such further detail as the
Children’s Commissioner may reasonably require. The Contractor shall ensure
that each version of the Implementation Plan is subject to Approval. The
Contractor shall ensure that the Implementation Plan is maintained and updated
on a regular basis as may be necessary to reflect the then current state of the
implementation transition and/or transformation of the Services.

2.1.2 The Children’s Commissioner shall have the right to require the Contractor to
include any reasonable changes or provisions in each version of the
Implementation Plan.

2.1.3 The Contractor shall perform its obligations so as to achieve each milestone
by the Milestone Date.
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SCHEDULE 6 - DISPUTE RESOLUTION PROCEDURE

1. DEFINITIONS

1.1 In this Schedule 6, the following definitions shall apply:

CEDR

the Centre for Effective Dispute Resolution of
International Dispute Resolution Centre, 70 Fleet
Street, London, EC4Y 1EU;

Counter Notice

has the meaning given to it in paragraph 5.2 of this
Schedule;

Dispute Notice

has the meaning given to it in paragraph 2.2 of this
Schedule;

Mediation Notice

has the meaning given to it in paragraph 3.1 of this
Schedule;

Mediator

the independent third party appointed in accordance
with paragraph 4.2 of this Schedule.

2. INTRODUCTION

2.1 If a Dispute arises then:

211

21.2

the representative of the Children’s Commissioner and
the Contractor's Contract Manager shall attempt in
good faith to resolve the dispute; and

if such attempts are not successful within a reasonable
time either Party may give to the other a dispute notice.

2.2 The Dispute Notice shall set out:

221
222

2.2.3

the material particulars of the dispute;

the reasons why the Party serving the dispute notice
believes that the dispute has arisen; and

if the Party serving the dispute notice believes that the
dispute should be dealt with under the Expedited
dispute timetable as set out in paragraph 2.6 of this
Schedule, the reason why.

2.3 Unless agreed otherwise in writing, the Parties shall continue to comply with
their respective obligations under this Contract regardless of the nature of the
dispute and notwithstanding the referral of the dispute to the dispute resolution

procedure.

2.4 The Parties shall seek to resolve disputes:

24.1

24.2

2.4.3

44468378-1

first by commercial negotiation (as prescribed in
paragraph 3 of this Schedule);

then by mediation (as prescribed in paragraph 4 of this
Schedule); and

lastly by recourse to arbitration (as prescribed in
paragraph 5 of this Schedule) or litigation (in
accordance with Clause 24 of this Contract (Law and
Jurisdiction)).
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2.5 In exceptional circumstances where the use of the times in this Schedule
would be unreasonable, including (by way of example) where one Party would
be materially disadvantaged by a delay in resolving the dispute, the Parties
may agree to use the Expedited Dispute Timetable. If the Parties are unable
to reach agreement on whether to use of the Expedited Dispute Timetable
within five (5) Working Days of the issue of the Dispute Notice, the use of the
Expedited Dispute Timetable shall be at the sole discretion of the Children’s
Commissioner.

2.6 If the use of the Expedited Dispute Timetable is determined in accordance
with paragraph 2.5 or is otherwise specified under the provisions of this
Contract, then the following periods of time shall apply in lieu of the time
periods specified in the applicable paragraphs:

2.6.1 in paragraph 3.1.3, ten (10) Working Days;
2.6.2 in paragraph 4.2, ten (10) Working Days; and
2.6.3 in paragraph 5.2, ten (10) Working Days.

2.7 If at any point it becomes clear that an applicable deadline cannot be met or
has passed, the Parties may (but shall be under no obligation to) agree in
writing to extend the deadline. Any agreed extension shall have the effect of
delaying the start of the subsequent stages by the period agreed in the
extension.

3. COMMERCIAL NEGOTIATIONS

3.1 Following the service of a Dispute Notice, the Children’s Commissioner and
the Contractor shall use reasonable endeavours to resolve the dispute as
soon as possible, by discussion between the Children’s Commissioner’and the
Contractor

If:

3.1.1 either Party is of the reasonable opinion that the
resolution of a dispute by commercial negotiation, or
the continuance of commercial negotiations, will not
result in an appropriate solution;

3.1.2 the Parties have already held discussions of a nature
and intent (or otherwise were conducted in the spirit)
that would equate to the conduct of commercial
negotiations in accordance with this paragraph 3 of this
Schedule; or

3.1.3 the Parties have not settled the dispute in accordance
with paragraph 3.1 of this Schedule within thirty
(30) Working Days of service of the Dispute Notice,

either Party may serve a written notice to proceed to mediation (a
Mediation Notice) in accordance with paragraph 4 of this Schedule.

4. MEDIATION

4.1 If a Mediation Notice is served, the Parties shall attempt to resolve the dispute
in accordance with CEDR's Model Mediation Agreement which shall be
deemed to be incorporated by reference into this Contract.

4.2 If the Parties are unable to agree on the joint appointment of a Mediator within
thirty (30) Working Days from service of the Mediation Notice then either Party
may apply to CEDR to nominate the Mediator.

4.3 If the Parties are unable to reach a settlement in the negotiations at the
mediation, and only if the Parties so request and the Mediator agrees, the
Mediator shall produce for the Parties a non-binding recommendation on
terms of settlement. This shall not attempt to anticipate what a court might
order but shall set out what the Mediator suggests are appropriate settlement
terms in all of the circumstances.
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4.4 Any settlement reached in the mediation shall not be legally binding until it has
been reduced to writing and signed by, or on behalf of, the Parties (in
accordance with the variation as set out in Clause 16 where appropriate). The
Mediator shall assist the Parties in recording the outcome of the mediation.

5. ARBITRATION

5.1 The Children’s Commissioner may at any time before court proceedings are
commenced refer the Dispute to arbitration in accordance with the provisions
of paragraph 5.4 of this Schedule.

5.2 Before the Contractor commences court proceedings or arbitration, it shall
serve written notice on the Children’s Commissioner of its intentions and the
Children’s Commissioner shall have fifteen (15) Working Days following
receipt of such notice to serve a reply (a Counter Notice) on the Contractor
requiring the dispute to be referred to and resolved by arbitration in
accordance with paragraph 5.4 of this Schedule or be subject to the
jurisdiction of the courts in accordance with Clause 24 of this Contract
(Governing Law and Jurisdiction). The Contractor shall not commence any
court proceedings or arbitration until the expiry of such fifteen (15) Working
Day period.

5.3 If:

5.3.1 the Counter Notice requires the dispute to be referred
to arbitration, the provisions of paragraph 5.4 of this
Schedule shall apply;

5.3.2 the Counter Notice requires the dispute to be subject to
the exclusive jurisdiction of the courts in accordance
with Clause 24 of this Contract (Law and Jurisdiction),
the dispute shall be so referred to the courts and the
Contractor shall not commence arbitration proceedings;

5.3.3 the Children’s Commissioner does not serve a Counter
Notice within the fifteen (15) Working Days period
referred to in paragraph 5.2 of this Schedule, the
Contractor may either commence arbitration
proceedings in accordance with paragraph 5.4 of this
Schedule or commence court proceedings in the courts
in accordance with Clause 24 of this Contract (Law and
Jurisdiction) which shall (in those circumstances) have
exclusive jurisdiction.

5.4 In the event that any arbitration proceedings are commenced pursuant to
paragraphs 5.1 to 5.3 of this Schedule, the Parties hereby confirm that:

5.4.1 all disputes, issues or claims arising out of or in
connection with this Contract (including as to its
existence, validity or performance) shall be referred to
and finally resolved by arbitration under the Rules of the
London Court of International Arbitration (LCIA)
(subject to paragraphs 5.4.5 to 5.4.7 of this Schedule);

5.4.2 the arbitration shall be administered by the LCIA,

5.4.3 the LCIA procedural rules in force at the date that the
dispute was referred to arbitration shall be applied and
are deemed to be incorporated by reference into this
Contract and the decision of the arbitrator shall be
binding on the Parties in the absence of any material
failure to comply with such rules;

5.4.4 if the Parties fail to agree the appointment of the
arbitrator within ten (10) calendar days from the date on
which arbitration proceedings are commenced or if the
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54.5
5.4.6

5.4.7
6. URGENT RELIEF

person appointed is unable or unwilling to act, the
arbitrator shall be appointed by the LCIA;

the chair of the arbitral tribunal shall be British;

the arbitration proceedings shall take place in London
and in the English language; and

the seat of the arbitration shall be London

6.1 Either Party may at any time take proceedings or seek remedies before any
court or tribunal of competent jurisdiction:

6.1.1

6.1.2

44468378-1

for interim or interlocutory remedies in relation to this
Contract or infringement by the other Party of that
Party’s Intellectual Property Rights; and/or

where compliance with paragraph 2.1 of this Schedule
and/or referring the dispute to mediation may leave
insufficient time for that Party to commence
proceedings before the expiry of the limitation period.
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SCHEDULE 8 - standards
1. INTRODUCTION

1.1 This Schedule 8 sets out the standards with which the Contractor shall comply
in its provision of the Services. Annex A to this Schedule sets out OCC
Branding Guidance with which the Children’s Commissioner requires the
Contractor and the Services to comply and Annex B sets out OCC House
Style Guidance with which the Children’s Commissioner requires the
Contractor and the Services to comply. If Contractor is producing reports
Annex C to this Schedule will also need to be complied in the delivery of the
Services.
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